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Background 
Following the adoption of the 1951 Convention relating to the Status of Refugees (“1951 Convention”, 
“Refugee Convention” or “Geneva Convention”), in the aftermath of World War II, the protection of 
forcibly displaced persons centred on victims of persecution for reasons such as political opinion, 
religious belief or ethnic origin. However, in the decades that followed, the focus of refugee problems 
started to shift from Europe to other regions, which during the 20th century experienced major 
displacement linked, among other things, to decolonisation, foreign occupation, resurgent nationalism, 
events seriously disturbing public order and inter-ethnic conflicts. In some cases, large numbers of 
refugees have crowded into camps and their assistance and protection have suffered from a deficit of 
political will and economic support. Today, displacement scenarios continue to evolve because of 
different types of persecution, the changing nature of conflict and violence and a large variety of human 
rights violations that affect human dignity and leave people in destitution. 
 
The 1951 Convention relating to the Status of Refugees and its 1967 Protocol has set the international 
standards for protection of refugees and the search for durable solutions. However, the interpretation 
of the universally applicable norms has been extended, with, for example, the 1969 Convention 
Governing the Specific Aspects of Refugee Problems in Africa (“OAU Convention”) and the 1984 
Cartagena Declaration on Refugees, which both contain a broader refugee definition than the one 
enshrined in the 1951 Refugee Convention/1967 Protocol. 
 
Regional human rights instruments in Europe, the Americas and Africa have further developed the legal 
protection framework introducing complementary forms of protection and creating obligations that 
extend to fundamental rights enjoyed by refugees and other displaced persons. The European 
Convention on Human Rights (“ECHR” or “Convention”) was one of the first such instruments to include 
civil and political rights. The European Court of Human Rights (ECtHR or “Court”) has, since its 
establishment, developed through its case law an impressive range of safeguards regarding refugees, 
including an absolute prohibition against refoulement. In addition, the Council of Europe’s European 
Social Charter (“ESC”) guarantees social and economic human rights for all, including for refugees and 
other displaced persons. The European Committee of Social Rights (“ECSR” or “Committee”) monitors 
Council of Europe member states to ensure that they are honouring the undertakings set out in the 
European Social Charter. On the American continent, civil and political, as well as economic, social and 
cultural rights are guaranteed by the American Convention on Human Rights and its Additional Protocol 
(Protocol of San Salvador). The interpretation and application of these instruments is ensured by the 
Inter-American human rights bodies consisting of the Inter-American Commission on Human Rights 
(“IACHR”, “Inter-American Commission” or “Commission”) and the Inter-American Court of Human 
Rights (“IACtHR”, “Inter-American Court” or “Court”). In Africa, in particular, the aforementioned 
Convention governing the Specific Aspects of Refugee Problems in Africa and the African Charter of 
Human and Peoples’ Rights (“”African Charter” or “Banjul Charter”) have expanded the protection 
framework of refugees and internally displaced persons in that continent. The African Commission on 
Human and Peoples’ Rights (“African Commission”) has already provided important jurisprudence in this 
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regard. With the establishment of the African Court on Human and Peoples’ Rights (“African Court”) the 
protection framework will be further strengthened. 

Objectives 
The Colloquium was the first of its kind to bring together judges and other interlocutors of the three 
regional human rights instruments, commissions and courts. The Colloquium has provided a unique 
forum for discussions on these important instruments for the protection of forcibly displaced persons 
and the role courts and commissions play in interpreting and enforcing legal protection norms and 
standards. The Colloquium allowed the participants to inform each other on the workings of their 
respective systems, share relevant case law and experiences and discuss key challenges faced by these 
courts and commissions in protecting the rights of forcibly displaced persons.  
 
The main objectives of the Colloquium were to: 
 
- allow judges and other representatives of the courts and other regional bodies to meet with 

relevant interlocutors, including UNHCR, and identify commonalities, differences and issues of 
mutual interest in their work; 

- explore opportunities for further exchange and cooperation between the courts and important 
interlocutors; and 

- gain a better mutual understanding of the international and regional legal framework protecting the 
rights of forcibly displaced persons in Europe, the Americas, and Africa.  

 
It is of particular importance that participants had the opportunity to compare and discuss how the 
three human rights systems, and the courts in particular, can contribute to the enhancement of the 
protection standards of forcibly displaced persons when applying refugee and human rights law 
instruments, especially where protection gaps exist. 

Programme 
The Colloquium was held in Strasbourg and ran for two days. During the first day an overview of the 
three systems was presented, with a focus on issues of access to the three respective systems by 
forcibly displaced persons in need of protection from refoulement. On the second day two key themes 
were discussed:  
 
(1) the protection of people fleeing conflict and generalized violence; and  
(2) the economic and social rights of persons in need of protection. 
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PROGRAMME 
 
 
Day 1            Wednesday 15 June 2011                                        Room 5 
 

 
11:00 - 11:30 Registration of participants (incl. tea/coffee) 
11:30 - 13:00 Opening: 
11:30 - 11:35  Chair: Mr Olivier Beer, Representative, UNHCR Representation to the European 

Institutions in Strasbourg 
11:35 - 11:45 Mrs Marja Ruotanen, Director, Directorate of Co-operation, Directorate General of 

Human Rights and Legal Affairs, Council of Europe 
11:45 - 11:55 Mrs Lydia Madero, Permanent Representative a.i., Representation of Mexico to the 

Council of Europe 
11:55 - 12:05 Mrs Hon. Justice Hadja Awa Nana-Daboya, President, Community Court of Justice, 

ECOWAS 
12:05 - 12:15 Mr José de Jesús Orozco Henríquez, First Vice-Chair, Inter-American Commission on 

Human Rights 
12:15 - 12:30 Mr Peer Lorenzen, Judge, European Court of Human Rights 
12:30 - 12:45 Mr T. Alexander Aleinikoff, UN Deputy High Commissioner for Refugees, UNHCR  
12:45 - 14:25 Lunch 
14:25 - 17:30 Overview of the access to human rights systems with a focus on protection from 

refoulement :  
14:30 - 14:40  Chair: Mrs Madeline Garlick, Head of Unit, Policy and Legal Support Unit, Bureau for 

Europe, UNHCR 
14:40 - 15:10 Mr Stephen Phillips, Deputy Section Registrar, European Court of Human Rights 
15:10 - 15:45 Mr Felipe González, Commissioner, Rapporteur on Migrants, Inter-American 

Commission on Human Rights 
15:45 - 16:10 Tea/Coffee break 
16:10 - 16:30 Mr Shana Kaninda, Senior Liaison Officer (East African Community), UNHCR Arusha 
16:30 - 17:30 Discussion 
17:30 - 17:45 Closing: Mrs Janice Lyn Marshall, Deputy Director, Division of International Protection, 

UNHCR 
19:00  Reception offered by the Representation of Mexico to the Council of Europe 



 9 

 
 
Day 2            Thursday 16 June 2011                                          Room 5 
 

 
09:00 - 09:30 Registration 
09:30 - 12:30 Theme 1: Protecting People fleeing conflict and generalized violence 
  Chair: Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
09:30 - 09:45 Mr Cornelis Wouters, Senior Refugee Law Advisor, Division of International Protection, 

UNHCR 
09:45 - 10:05 Professor Bonaventure Rutinwa, Head of Centre for the Study of Forced Migration, 

University of Dar Es Salaam 
10:05 - 10:25 Mr Oswaldo Ruiz-Chiriboga, Senior Lawyer, Inter-American Court of Human Rights 

Mr Mario López-Garelli, Senior Human Rights Specialist, Inter-American Commission on 
Human Rights 

10:25 - 10:45 Tea/Coffee break  
10:45 - 11:05 Mrs Elisabet Fura, Section Vice-President, European Court of Human Rights 
11:05 -12:30 Discussion 
12:30 - 14:00 Lunch 
14:00 - 17:00 Theme 2: Economic and social rights of persons in need of protection 

Chair: Mr Josep Casadevall Medrano, Section President, European Court of Human 
Rights 

14:00 - 14:20 Mrs Gisela Thater, Legal Officer, Division of International Protection, UNHCR 
14:20 - 14:50 Professor Luis Jimena Quesada, President, European Committee of Social Rights, Council 

of Europe 
14:50 - 15:20 Mr José de Jesús Orozco Henríquez, First Vice Chair, Inter-American Commission on 

Human Rights 
15:20 - 15:50 Tea/Coffee break 
15:50 - 17:00 Discussion 
17:00 - 17:30 Closing: 
17:00 - 17:10 Sir Nicolas Bratza, Vice-President, European Court of Human Rights 
17:10 - 17:20 Mr Christos Giakoumopoulos, Director, Directorate of Monitoring, Directorate General 

of Human Rights and Legal Affairs, Council of Europe 
17:20 - 17:30 Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
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Day 3            Friday 17 June 2011 
 

 
Optional: Visit to the European Court of Human Rights (ECtHR)   
 
Optionally, on day 3 a visit to the ECtHR will be arranged by the visitor’s service of the ECtHR. 
 

 
 
"Strasbourg organizers", © photo UNHCR, June 2011, showing from left to right: 
- Ms Christina Nicolaidou, Legal and Human Rights Capacity Building Department, Council of Europe 
- Mr Mats Lindberg, Head of National Human Rights Structures Unit, Legal and Human Rights Capacity  
  Building Department, Directorate General of Human Rights and Legal Affairs, Council of Europe 
- Ms Milica Vesovic, Legal and Human Rights Capacity Building Department, Council of Europe 
- Mr Olivier Beer, Representative, UNHCR Representation to the European Institutions in Strasbourg 
- Ms Jutta Seidel, Senior Legal Associate, UNHCR Representation to the European Institutions in     
  Strasbourg 
- Ms Claire Balding, Intern, UNHCR Representation to the European Institutions in Strasbourg 
- Mr Sebastian Rietz, Intern, UNHCR Representation to the European Institutions in Strasbourg 
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Organization 
The Colloquium was organized by UNHCR in cooperation with the Council of Europe Secretariat 
(Directorate General of Human Rights and Legal Affairs; Directorate of Cooperation, Legal and Human 
Rights Capacity Building Department, National Human Rights Structures, Prisons and Police Division, 
National Human Rights Structures Unit — Hanne Juncher, Markus Jaeger, Mats Lindberg, Milica Vesovic, 
Christina Nicolaidou, Mireille Moegling, Sonya Folca, Directorate of Communication; Media Relations 
Division –  Francisco Empis) and the European Court of Human Rights (Clare Ovey).  From UNHCR’s side, 
the organization included the UNHCR Representation to the European Institutions in Strasbourg (Olivier 
Beer, Jutta Seidel), the Bureau for Europe (Madeline Garlick), the Bureau for the Americas (Juan Carlos 
Murillo), the Bureau for Africa (Shana Kaninda) and the Division of International Protection (Cornelis 
Wouters). 
 

Venue  
Council of Europe, Palais de l’Europe, room no. 5, Allée de l’Europe, Strasbourg, France. 
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Day 1 – Wednesday 15 June 2011 

Opening  

1.  Chair: Mr Olivier Beer, Representative, UNHCR Representation to the European 
Institutions in Strasbourg  
 
Deputy High Commissioner, Distinguished Members of the regional courts and commissions for the 
protection of human rights, Her Excellency Mrs Lydia Madero of the Representation of Mexico, Director, 
Ladies and Gentlemen. 
 
It is a great honour, as Representative of the United Nations High Commissioner for Refugees, to receive 
this morning such eminent persons in Strasbourg, the European capital and seat of the Council of 
Europe. 
 
It is also a great honour to receive today such important representatives of the European Court of 
Human Rights, the Inter-American Commission on Human Rights and the Inter-American Court of 
Human Rights at the joint Council of Europe and UNHCR Colloquium. 
 
As you know, the origins of the Council of Europe and UNHCR are intrinsically linked, because both 
organizations were born from the ashes of World War II for the purpose of defending the rule of law and 
respect for human rights. 
 
On 21 January 2011, after the landmark judgment in M.S.S. v. Belgium and Greece, the President of the 
Council of Europe Parliamentary Assembly (PACE) said that, “The myth that European Union member 
states are safe places to return asylum-seekers has been exploded by the European Court of Human 
Rights.”  This statement demonstrates the important role of the European Court of Human Rights in 
protecting the rights of refugees and other persons of concern to UNHCR in Europe.  Indeed, almost all 
countries in Europe have ratified the 1951 Geneva Convention relating to the Status of Refugees and all 
Council of Europe member states are parties to the European Convention on Human Rights.  However, 
there are still many forcibly displaced persons with crucial and adamant need of protection who feel 
that their rights guaranteed by these instruments are violated in Europe and who are unable to seek 
protection or redress at the national level. 
 
We make the same observation on all three of the continents represented here today:  in spite of 
excellent national laws and the guarantee of the right to asylum in the Universal Declaration of Human 
Rights, in spite of regional instruments to protect refugees that are even more generous than the 1951 
Refugee Convention (whose 60th anniversary we celebrate this year), there are still too many people 
under our mandate around the world who physically, morally and mentally suffer because they do not 
find the protection to which they are entitled under the commitments of States to protect them. 
 
At a time of globalization and the Internet, which places the databases of the regional courts of human 
rights and UNHCR guidelines on the interpretation of the 1951 Refugee Convention within the reach of 
everyone, at a time when it is crucial to protect in the same manner and with the same force a refugee 
child or a person persecuted because of his/her sexual orientation, it is important to promote 
consistency in decisions regarding these particularly vulnerable subjects of rights due to their specific 
needs, and States have the core obligation not to return them to countries where their life or freedom 
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would be at risk.  This can be done by consulting the Internet, as I just mentioned, but also through 
increased dialogue between the judges of the regional courts, between the courts and the states, 
between the courts and the people they protect, and between judges and practitioners of refugee law. 
 
Today, cross fertilization and the mutual acquaintance with your respective case laws with regard to the 
protection of forcibly displaced persons can only increase the effectiveness and efficiency of 
international justice, avoid inconsistency between the different regional courts, and better protect the 
rights of forcibly displaced persons.  This is the main objective of this two-day symposium on the Role of 
Regional Human Rights Courts in Interpreting and Enforcing Legal Standards for the Protection of 
Forcibly Displaced Persons. 
 
I would like to thank all of you for being here today and, in particular, Her Excellency Mrs Lydia Madero, 
from the Representation of Mexico, who supported the idea of this Colloquium from the very beginning, 
and the Council of Europe for the excellent collaboration between our two organizations. 
 

2.  Mrs Marja Ruotanen, Director, Directorate of Co-operation, Directorate General of Human 
Rights and Legal Affairs, Council of Europe 
 
As the first Council of Europe speaker today, it is my pleasure to wish you all a warm welcome to the 
Council of Europe headquarters in Strasbourg and to this joint Council of Europe/UNHCR Colloquium on 
the protection of forcibly displaced persons.  
 
I feel honoured to address, on behalf of the Council of Europe, this audience of eminent judges, experts 
and practitioners in the field of human rights.  
 
I am furthermore very pleased that there are so many civil society representatives among the 
participants in this Colloquium, as I do believe that human rights NGOs play a pivotal role in ensuring the 
protection of the human rights of forcibly displaced persons. 
 
This Colloquium is organized as a joint effort of the UNHCR and the Council of Europe, in connection 
with the 60th anniversary of the 1951 United Nations Convention relating to the Status of Refugees.  
Today and tomorrow we are going to speak about protection of “forcibly displaced persons.”  “Forcibly 
displaced persons” is a term which includes traditional refugees, but in addition covers a broad range of 
situations in which people have been forced to abandon their home areas for reasons which vary from 
civil war, to regions made unsafe because of criminal activities related to drug trade.  The term has been 
taken into use relatively recently, even though the various situations covered by it have, of course, 
occurred on many occasions throughout history.  The term is not yet firmly anchored in international 
law, but it is widely accepted and used by both international organizations and among the NGO 
community.  
 
In the Council of Europe area, which comprises 47 member states, the term “forcibly displaced persons” 
is often associated with internally displaced persons (IDPs).  Some estimates set the current number of 
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IDPs in the Council of Europe area at 2.5 million people.  These IDPs have, mostly without any fault of 
their own, been forced to abandon their homes and home regions for a — to say the least — uncertain 
future elsewhere.  
 
In the European context, the reasons for these displacements are mainly military conflicts in the former 
Yugoslavia and South Caucasus.  The consequences of these forced migratory movements represent 
serious challenges not only for the Council of Europe member states concerned, but for all of Europe. 
This is because mismanagement of internal displacement may not only lead to domestic human rights 
violations but also feed into international migration and refugee movements across the continent — 
often unwanted by both the people forced to move and the receiving States and societies.  The Council 
of Europe can neither ignore such situations, nor avoid being active in this field. 
 
We should be aware that there are many potential reasons for which people may have to leave their 
home areas against their will and the future may bring unexpected additional causes.  While fortunately 
there is presently no major on-going armed conflict in the Council of Europe area, new crises may strike 
unexpectedly and may be of unexpected nature.  Speaking of nature, the future could well add a new 
category of forcibly displaced persons to the European context — namely, “environmentally displaced 
persons.”  
 
Whilst Europe has not recently been victim of such disastrous storms as hurricane Katrina, which hit 
New Orleans in the US in 2005, severe flooding has at times caused havoc in different parts of Europe — 
such as in Poland in 2010.  The Parliamentary Assembly of the Council of Europe in 2009 adopted a 
Resolution Environmentally induced migration and displacement: a 21st century challenge.  This 
Resolution puts forward very pertinent recommendations to be taken on board when discussing forcibly 
displaced persons in a contemporary context.  
 
It is not only European political or natural disasters, such as wars and flooding, which have an impact on 
Europe.  As we all become aware as soon as we turn on our TV sets these days, historically significant 
events are currently shaking North Africa and the Middle East.  These on-going events have already 
caused waves of forcibly displaced persons to try to enter Europe in an irregular manner, by crossing sea 
or land borders into Mediterranean countries on the European side.  
 
So where does the Council of Europe stand with regard to forcibly displaced persons?  Politically, the 
Council of Europe works towards the settlement of conflicts which prevent forcibly displaced persons 
from returning home.  The Council of Europe will never be able to fight the forces of nature, but as 
regards man-made causes, the Council of Europe heads of State and Governments, at their Warsaw 
Summit in 2005, highlighted the need to achieve a peaceful settlement of all the protracted conflicts in 
Europe, with a view to securing the voluntary, safe, dignified and informed return of IDPs and other 
forcefully displaced persons to their place of origin.  
 
Yet at the same time, the fact is that in recent years the attitudes and policies in European States have 
grown increasingly hostile towards migrants in need of protection.  Many European States have adopted 
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measures that make irregular migrants’ access to Europe extremely difficult, such as extensive border 
patrols and the application of administrative or criminal sanctions to such migrants.  One consequence is 
that asylum-seekers may not be able to apply for protection in Europe, even when their asylum claims 
would be warranted.  
 
The current tougher political climate towards migrants coming to Europe, or even moving from one 
European country to another, is not something governments have created on their own.  Instead it 
stems from popular, not to say populist, tendencies which have recently grown stronger in a number of 
Council of Europe member states.  Formerly marginal political parties are becoming more mainstream, 
forcing the established parties (and through them, governments) to adopt a tougher position on 
migration.  In this context, it is important to recall that the Council of Europe Committee of Ministers 
has reaffirmed at various ministerial sessions that particular attention should be paid to the situation of 
IDPs to ensure that their human rights are fully respected.  
 
It is also clear that it would be naïve to believe that the Council of Europe would be an institution 
existing above its member states, able to dictate and impose human rights policies and laws on its 
members.  Yet, despite the currently somewhat unfavourable political climate, the Council of Europe 
can, must and does act as a human rights institution which promotes the respect of human rights — 
including those of forcibly displaced persons.  It reminds member states of their moral and legal human 
rights obligations. 
 
The legal obligations can mainly be inferred from such main references as the European Convention on 
Human Rights and the Revised European Social Charter.  The moral obligations are eloquently expressed 
in a number of Parliamentary Assembly resolutions on the situation of IDPs, which demand their right to 
return home and respect for their property and,  should a return home be absolutely impossible, their 
right to be properly integrated in their new social environment. 
 
Indeed, these legal and moral obligations commit member states to not only ensure the protection of 
forcibly displaced persons, but also to make sure that they do not face discrimination, but instead 
receive adequate assistance in accessing educational and health systems, labour markets and that they 
are provided with adequate housing.  This situation is thoroughly observed by relevant monitoring 
bodies such as European Commission against Racism and Intolerance (ECRI) and the European 
Committee of Social Rights. 
 
In relation to the purely legal obligations, the European Court of Human Rights has passed a number of 
judgments related to the situation of displaced persons, in which it drew the attention of the 
governments in question to a number of important issues such as property rights and access to housing. 
I shall not dwell on the substance of these judgments as my colleagues from the European Court of 
Human Rights are much better placed to do so.  I would however like to say that these judgments are 
not simply indications of existing problems and difficulties in Europe with regard to rights of forcibly 
displaced persons, but should also be seen as opportunities for the Council of Europe and the 
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governments concerned to improve their policies and practices with a view to ensuring the rights of 
forcibly displaced persons.  
 
This Colloquium will discuss and exchange best practices regarding the treatment of irregular migrants, 
asylum-seekers and stateless persons.  The Directorate of Cooperation, which I am heading, and which 
belongs to the Council of Europe Directorate General of Human Rights and Legal Affairs, stands ready to, 
for example, offer its experience and concrete training tools to actors on the front line, such as border 
guards, notably by giving expert advice to member states on how to design the powers, competencies 
and procedures of these “frontline authorities” in efficient and human-rights compatible ways.  I am 
well aware that the European Union (EU), through its Frontex and Fundamental Rights agencies, does 
provide such training, but such training is needed also beyond the geographical boundaries of the EU, 
that is in the 20 Council of Europe member states which are not part of the EU.  I should also mention 
that the Council of Europe enjoys very good relations with the European Union structures and we can 
certainly cooperate closely in this field as well.  
 
I would also like to underline the important role which can be played by what we call “national human 
rights structures” when it comes to help protecting the human rights of forcibly displaced persons. 
These national human rights structures are independent domestic institutions such as ombudspersons’ 
offices and human rights institutions and commissions.  In fact, a Council of Europe consultation meeting 
was held recently with a number of such national human rights structures (5-6 May 2011 in Athens), to 
discuss potential future activities of the Council of Europe in the field of migration and the role of 
national human rights structures in this context. 
 
Proposals for future Council of Europe activities in the migration domain focus on areas in which the 
Council of Europe would be in a position to offer a unique and useful contribution based on its core 
values, existing standards and recognized expertise.  These areas are: 1) integration of migrants 
(including combating xenophobia, intolerance and discrimination as well as promoting migrants 
participation in and interaction with the receiving societies), 2) the human rights dimension of asylum 
and return procedures (including legality and conditions of detention of irregular migrants) and 3) 
integration of internally displaced persons (IDPs).  
 
Let me finish by saying that the Council of Europe considers the situation of forcibly displaced persons as 
one of the most important areas of work in which it is capable of making a useful and visible 
contribution.  We recognize the difficulties encountered by some member states and will aim to 
broaden our current activities by giving appropriate follow-up to the decisions of the European 
Committee of Social Rights and ECRI recommendations — and as well of course to relevant ECtHR 
judgments.  
 
Our cooperation with partner international organizations is already well-established in this policy area 
— not only with the EU, and of course with the UNHCR, but also with other international organizations 
such as the Organization for Security and Cooperation in Europe.  And, as I have already said at the 
beginning of my intervention, we do highly value the work done by civil society organizations.  



 21 

 
I would like to thank the UNHCR for its good cooperation in organising this Colloquium and I would like 
to wish us all fruitful exchanges over the next two days.  Let us continue to work together on these 
important matters. 
 

 
 

"Evening reception offered by the Representation of Mexico to the Council of Europe", 
 © photo: UNHCR, June 2011, showing from left to right: 
- Mr Olivier Beer, Representative, UNHCR Representation to the European Institutions in Strasbourg 
- Mrs Lydia Madero, Permanent Representative a.i., Representation of Mexico to the Council of Europe 
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3.  Mrs Lydia Madero, Permanent Representative a.i., Representation of Mexico to the 
Council of Europe 
 
First of all, I would like to congratulate the UNHCR Representation to the European Institutions in 
Strasbourg and the Directorate General of Human Rights and Legal Affairs of the Council of Europe for 
organising such an important event.  Thank you Olivier, for thinking about involving Mexico in this effort, 
an Observer State at the Council of Europe and the only Latin American country represented in this 
institution. 
 
It is a privilege to have representatives from the three regional courts of human rights here in 
Strasbourg — the European Court of Human Rights, the Inter-American Court of Human Rights and the 
African Court on Human and People’s Rights — in an event which will foster the exchange of 
experiences towards solving many of the problems derived from the forced displacement of peoples and 
asylum-seekers throughout the world. 
 
It is no coincidence that UNHCR Senior Policy Adviser Gonzalo Vargas Llosa asserted that the 
displacement of people and the issues surrounding such phenomenon should be considered as the most 
important topic of the twenty-first century. 
 
The scenarios of displacement of peoples by force are becoming more and more commonplace in the 
globalized era due, in part, to the evolution of different types of persecution and the changing nature of 
conflict and violence within nations and societies, such as generalized violence originated from armed 
conflict, ethnic clashes, territorial disputes, drug trafficking, terrorism, the resurgence of nationalism 
and regime change, to name a few.  
 
The recent “Arab Spring” phenomenon is not only affecting places like Malta, Italy, France or Europe as 
a whole.  It is becoming a global phenomenon also affecting Latin America, as many displaced people 
from affected North African countries are searching for entry ways into the United States via Latin 
American countries. 
 
Mexico, like other countries and due to its international obligations, is in the process of adequating its 
legislation with regards to the safeguarding of human rights.  Recently, the Law on Migration was 
enacted, where its main objective is to strengthen the safety and protection of human rights of national 
and foreign migrants, recognising them as holders of rights, therefore consolidating Mexico’s tradition 
as a country of hospitality and refuge. 
 
The Council of Europe, through its Group of Eminent Persons, recently issued the report denominated 
“Living Together: Combining Diversity and Freedom in 21st Century Europe.”  The report discusses the 
challenges arising from the resurgence of intolerance and discrimination in Europe due to the amount of 
people coming from different regions and cultures in the world.  It also makes an assessment regarding 
the seriousness of the risks and identifies their sources and makes proposals for “living together” in 
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open European societies.  The European Union, on the other hand, is working on a new approach 
towards migration, asylum-seekers and displaced persons due to the recent historical events which took 
place in the North of Africa.  With this approach, the European Union aims to achieve a common 
European policy that reflects its fundamental values and honours the international obligations acquired 
by the European Union. 
 
The experience and perspective of each regional court of human rights on this particular subject-matter 
can benefit one another in order to harmonise legal proceedings, and to learn from the creation of 
jurisprudence as well as the existing case law on each of the institutions. 
 
As well, the displacement of peoples by force and the interaction of such individuals with the available 
human rights mechanisms must always be centred on the humanity of the individuals.  Therefore, the 
presence today of representatives of regional courts, human rights commissions, judges, governmental 
institutions, international organizations, independent human rights lawyers, non-governmental 
organizations, academics and experts at this Colloquium, makes the issue even more relevant for the 
courts to take common action. 
 
I urge you to take this opportunity to learn from each other’s experience, whether in this formal setting 
or via informal dialogue.  I commend you for taking the time to attend this Colloquium and I encourage 
you to listen to a different perspective other than your institution’s own on this subject-matter. We have 
a common responsibility — to take global action and improve forcibly displaced people’s lives. 
 

4.  Mrs Hon. Justice Hadja Awa Nana-Daboya, President, Community Court of Justice, 
ECOWAS 
 
I feel honoured and privileged to address, on behalf of the delegation accompanying me and on behalf 
of the Community Court of Justice of the ECOWAS, this eminent audience of experts and specialists in 
the field of human rights, united to discuss the perspectives for better cooperation in the area of the 
protection of refugees and displaced persons.  
 
I would like to take this opportunity to thank the organizers of this Colloquium, which is of enormous 
importance, and of even greater importance bearing in mind that it takes place at a time that our region 
of West Africa has to pay, once more, a heavy toll in terms of forced migration.  We would like to recall 
that ECOWAS, the Economic Community of West African States, a group of fifteen countries, with a 
population of more than 350 million.  
 
These member states - among which we find Liberia, Nigeria, Sierra Leone, Côte d’Ivoire, Guinea Bissau 
and Burkina Faso – who have all known or still face civil wars, socio-political turbulences, religious wars 
and the problems of child soldier recruitment – are confronted with massive displacement of 
populations and other challenges to fundamental human rights.  
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Inviting us to this high-level event, the UNHCR and the Council of Europe welcome one of the key 
institutions of the ECOWAS Community – the Court of Justice – based in Abuja, Nigeria, whose mission it 
is to defend, protect and promote the well-being of citizens and their fundamental human rights.  
 
The necessity to join our efforts in finding means to prevent, fight and manage the issue of forced 
displacement, in order to save every human being from the torment it causes, is strongly supported by 
our Court and justifies our presence among you.  
 
In 2005 the ECOWAS adopted the Supplementary Protocol, which confers to the Court of Justice of the 
ECOWAS a new competence in the area of human rights.  In particular, this Supplementary Protocol 
stipulates: “The Court has jurisdiction to determine cases of violation of human rights that occur in any 
member state.”  This provision, in general terms, confers upon the Court a broad competency in cases 
concerning human rights violations, unless other texts provide otherwise (for example, Article 45 of the 
Protocol on Democracy and Good Governance designates the Authority of Heads of States and 
Government as the competent organ in cases of mass violations of human rights).  Without having an 
exclusive mandate, our Court can, therefore, be engaged whenever there is an attack on human dignity. 
It should be underlined that the rights and liberties the Court protects are guaranteed by various 
instruments, both international and regional, such as the 1969 OAU Refugee Convention and the 2009 
Kampala Declaration.  
 
• As stated in Article 4 of the Revised Treaty of ECOWAS, “the High Contracting Parties… declare their 

adherence to the… recognition, promotion and protection of human and peoples' rights in 
accordance with the provisions of the African Charter on Human and Peoples'  Rights.”  In this 
regard, the Court of Justice of ECOWAS ensures protection of the rights proclaimed in the Charter 
and those enunciated in other African instruments concerning human rights.  

• The member states of ECOWAS agree to abide by their obligations streaming from all the judicial 
texts adopted by the Community.  This is why the above-mentioned documents, such as the 
Protocol on Democracy and Good Governance and the protocols relating to the free movement of 
persons, products and capital, and the right to residence and establishment are part of positive 
human rights law, applicable before the Court.  

• Other universal human rights instruments, by which each member state is bound, are also part of 
the positive law applicable before the Court, notably the United Nations’ human rights instruments. 
 

The sub-regional courts further benefit from States’ membership of the African Charter on Human and 
Peoples’ Rights and the general constitutional principles of member states, in order to ensure the 
extensive protection of human rights.  
 
We are pleased to note that in this area, the Court of Justice of ECOWAS has achieved positive results; 
human rights protection represents 80% of our judicial work.  Cases already brought before the Court 
concerned, among others:  
 
• Discrimination, slavery, crimes against humanity (Case Hadidjatou Mani Koraou, 17 October 2008, 

Reports of Judgments C.J.C. 2004-2009);  
• Illegal or arbitrary arrests and detentions (Cases Hadidjatou Mani Koraou, Chief Ebrimah Manneh, El 

Hadji Tidjani, Mamadou Tandja…, Report of Judgments C.J.C. 2004-2009, 2010);  
• Torture and inhuman treatment (Cases Amouzou Henri and others, Reports of Judgments 2010, Chief 

Ebrimah Manneh, Reports of Judgments C.J.C. 2004-2009);  
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• Fair trial in the broad sense (the right to a trial, presumption of innocence, the right to a fair 
hearing…);  

• Protection of the environment and the right to a healthy environment (Case SERAP, Reports of 
Judgments C.J.C. 2010, 2011);  

• Social rights (the right to education - Case SERAP, the right to health – Application SERAP and 
Tandja, above);  

• The right to free movement (Case Daouda Garba)  
• Property rights (Case Moussa Léo Kéita, Reports of Judgments C.J.C. 2004-2009)  
• Economic exploitation and pay equality (Case Professor Etim Mosses Essien, Reports of Judgments 

C.J.C. 2004-2009).  
 

Currently, the Court of Justice of ECOWAS has not examined any application relating to the issue of 
refugees.  There is, however, no doubt that the Court is competent to deal with cases concerning the 
rights of refugees.  
 
The regional courts, being the judicial organs of the respective communities, take part in dispute 
settlement, and bringing peace and justice to their regions.  Thus, their role in the protection of refugees 
goes far beyond the examination of individual applications lodged with the regional courts.  
 
As to the Court of Justice of ECOWAS, it plays an important preventive role, by building a community of 
law and a peaceful society.  This is why the Court often tackles problems of voluntary (free movement) 
and forced displacement through outreach missions that it undertakes in the member states. 
Strengthening the rule of law, the Court at the same time contributes to the reduction of the causes of 
exile, such as conflicts, political instability, poverty and unemployment.  
 
Our Court is aware of the fact that finding suitable solutions to the problems of forced displacement 
remains a work in progress, and such work should be carried out at three levels:  
 
• Efficient action against immediate and long-term causes;  
• Re-examination of the concept of the right to asylum, in the context of the regional Communities, by 

including the notion of “the internal protection alternative”;  
• Ensuring protection of rights of displaced persons in the host environment.  

 
Indeed, the Universal Declaration of Human Rights and the International Covenant on Civil and Political 
Rights provide that “Everyone shall be free to leave any country, including his own… [and] to enter his 
own country,” the right to enter freely another country and to settle down there is not provided for.  In 
other words, freedom to leave one country does not automatically imply the right to enter another 
country, when migration is looked at from outside the community to which one belongs.  
 
However, leaving one’s country is sometimes triggered by the need to survive.  This is the case when a 
person flees his or her country fearing persecution, or when, threatened by massive repression, the 
entire population is forced to migrate.  Therefore, it is necessary to find solutions that will allow us to 
protect the life and rights of those who had to flee their country because of the threat of persecution, by 
developing rules on the entry into the country.  
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More often than not, it is vulnerable persons, women and children that bear the consequences of forced 
displacement.  The Court of Justice of the Community of ECOWAS considers the particularities of each 
and every case, in order to offer adequate protection to the most vulnerable.  
 
This is precisely why, in light of the principle of equal access to justice for all applicants without any 
discrimination, the Court does not exclude the possibility of making use of specific measures that take 
into account the individual circumstances of certain cases.  Pending the establishment of a system of 
judicial assistance, those measures consist of holding hearings outside the courthouse, in order to bring 
justice closer to the litigants.  This is particularly relevant in cases where the applicants are not in a 
position to come to Abuja - where the Court is based - because of their age, sex or lack of financial 
means. If a party to the proceedings is a refugee, this may also justify exceptional measures. Examples: 
Case Moussa Léo Kéita – advanced age of the applicant; Case Hadidjatou Mani Koraou – lack of financial 
means of the applicant).  
 
Conclusion  
 
In the area of refugee protection, the role of the Court of Justice of the Community of ECOWAS is 
twofold: preventive, through awareness raising and pacification of social relations; and repressive, by 
finding violations of refugees’ rights and awarding damages.  
 
Improving the protection of human rights and the rights of displaced persons could also be achieved 
through:  
 
• The establishment of common and effective refugee status determination procedures, that would 

allow equality of treatment and would help the hosting countries to handle the situation;  
• The creation of a special international fund for refugees that would facilitate repatriation 

procedures, ensuring security and respect for human dignity;  
• The setting up of national infrastructures for integration of refugees or their resettlement in other 

countries;  
• The training of persons responsible for refugee issues; and 
• The establishment of a partnership between national bodies, the Community institutions and 

UNHCR with the aim to coordinate activities and networks. 
 

In order to attain those goals, the regional Communities are free to adopt a common policy on asylum 
and immigration, which could maintain the necessary balance between, firstly, the protection of 
refugees in accordance with international standards, secondly, the legitimate aspiration of a better life 
and, lastly, the reception capacities of the member states.  Putting into practice effective instruments 
for the protection of refugee rights would be a very considerable contribution, indeed.  
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 © photo Council of Europe, June 2011, showing: 
Mrs Hon. Justice Hadja Awa Nana-Daboya, President, Community Court of Justice, ECOWAS, Nigeria 

 

5. Mr José de Jesús Orozco Henríquez, First Vice Chair, Inter-American Commission on Human 
Rights 
 
It is an honour to be present at this first Colloquium on the role of regional human rights institutions in 
the interpretation and application of laws and standards in Africa, America, and Europe for the 
protection of forcibly displaced persons.  I would like to thank the organizers for this great opportunity. 
 
The region I work on has countries with some of the highest rates of internally displaced people and 
over the decades the number of refugees fleeing armed conflict, violence, poverty, and natural disasters 
has increased.  The Americas have the second largest number of internally displaced people in the world 
with approximately 4 million.  Although more than 90% of them are from Colombia, other countries in 
the region present problems of forced internal displacement such as Mexico, Guatemala, and Peru.   
 
The forcible displacement of people breaks-up families and entire communities, affects social and 
cultural ties, ends stable labour relationships, and erodes people’s quality of life.  Moreover, it creates a 
situation of uncertainty and a lack of protection that makes individuals more vulnerable to acts of 
violence, hunger, poverty, and social exclusion.   
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Several international and regional initiatives have been sought in the Americas to protect forcibly 
displaced people such as the 1984 Colloquium, which adopted the Cartagena Declaration on Refugees.  
One of its main contributions was the extension of the concept of refugee by establishing that it could 
also include, in the region, persons who have fled their country because their lives, safety, or freedom 
had been threatened by generalized violence from integration, internal conflict, massive violations of 
human rights, or other circumstances that have seriously disturbed public order.   
 
Five years later, an international conference on Central American refugees drafted the principles and 
criteria for the protection and assistance of refugees repatriated and displaced in Latin America.  In 1994 
during the International Colloquium on the ten years of the Cartagena Declaration that took place in 
Costa Rica, the San Jose Declaration on Refugees and Displaced Persons was adopted.  It established the 
duties of the State in eradicating the causes of forced displacement and highlighted the nature of this 
problem as being one of international concern.  
 
Finally, the commemoration of the 20th anniversary of the Cartagena Declaration brought forward the 
Mexico Plan of Action for the International Protection of Refugees in Latin America – intended to 
strengthen the existing mechanisms of protection and to find solutions for refugees and other persons 
in need of international protection in the region.   
 
The concern for the situation of forcibly displaced persons within the region has also been addressed by 
the Inter-American system of Human Rights as will be discussed throughout the different presentations 
that this Colloquium will allow us to share.   
 
Most of our regional legal precedents referring to this particular situation have dealt with persons 
affected by armed conflicts and not necessarily with other causes of displacement.  However, it has 
allowed both the Inter-American Commission and the Inter-American Court to identify international 
standards of protection and analyse the different human rights that are affected when people are 
forced to leave their homes – including some economic, social, and cultural rights.  In addition, the Inter-
American Commission has published specialized studies on the situation of refugees in the Americas and 
the Inter-American Court has an advisory opinion on the situation of undocumented migrants that refers 
to the situation of refugees as well.   
 
Both legal precedents and developments of the Inter-American system in this area have not taken place 
in a vacuum and the decisions of the other regional treaties and international instruments have been 
fundamental to the Inter-American system in interpreting these laws in favour of the persons in need of 
special protection such as refugees and internally displaced persons.  For this reason, I believe that there 
is space for dialogue and an exchange of ideas and experiences among the regional human rights 
institutions.  Opportunities such as this international Colloquium are essential for enhancing the 
protection of human rights since we have many things to learn from each other.  Therefore I would like 
to reiterate my pleasure to participate in this event and wish you all a fruitful discussion.   
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6.  Mr Peer Lorenzen, Judge, European Court of Human Rights 
 
I am honoured to have been invited to represent to the European Court of Human Rights at the opening 
session of this joint UNHCR and Council of Europe Colloquium on such an interesting and important 
subject. 
 
At the European Court of Human Rights, the legal standards which we have to interpret are, of course, 
contained in the European Convention on Human Rights and its Protocols.  Let me give you a brief 
survey: 
 
Under Article 1 of the Convention, the High Contracting Parties undertake to secure the Convention 
rights and freedoms “to everyone within their jurisdiction.”  This clearly includes not just nationals, but 
also displaced persons, migrants and asylum-seekers within the territory of the Contracting State. 
 
Migrants are specifically referred to in several Articles of the Convention and its Protocols.  Certain 
Articles permit Contracting States to restrict the freedoms of migrants and non-nationals in ways that 
would not be possible in respect of others. For example, Article 5 § 1(f) ECHR permits “the lawful arrest 
or detention of a person to prevent his affecting an unauthorised entry into the country or of a person 
against whom action is being taken with a view to deportation or extradition.”  The Court, however, has 
interpreted this provision as permitting a State to detain a person seeking entry clearance or asylum, or 
a person facing deportation or extradition, only as long as the relevant proceedings are continuing: if 
there are long delays or periods of inactivity in the domestic proceedings, the detention will cease to be 
permissible under Article 5 § 1(f) ECHR.  The Court has also interpreted this provision as requiring the 
detention of migrants to be carried out in suitable premises, taking account of the fact that they – 
asylum-seekers in particular – may be suffering trauma as a result of fleeing harsh conditions in their 
country of origin.1  In this connection it should also be mentioned that Article 3 ECHR (prohibition of 
torture) also prohibits States from subjecting asylum-seekers or other migrants to reception or 
detention conditions which are inhuman and degrading.2  In particular, the Court has held that the 
detention of an unaccompanied foreign minor in an adult immigration detention centre gave rise to a 
breach of Article 3 ECHR.3 
 

                                                           
1 European Court of Human Rights, Saadi v. the United Kingdom, Appl. No. 13229/03, Grand Chamber judgment of 
28 February 2008: detention of an Iraqi-Kurdish asylum-seeker during fast-track proceedings in the United 
Kingdom; restatement of the general principles regarding detention under Art. 5 para. 1(f). At:  
http://www.unhcr.org/refworld/docid/47c6882e2.html.  
2  European Court of Human Rights, M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment 
of 21 January 2011: return of an Afghan asylum-seeker from Belgium to Greece under the Dublin II Regulation; 
reception conditions in Greece; risk of refoulement. At: http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 
3 European Court of Human Rights, Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, Appl. No. 13178/03, 
judgment of 12 October 2006: detention of an unaccompanied 5 year-old Congolese asylum-seeker in an adult 
immigration detention centre. At: http://www.unhcr.org/refworld/docid/4533718d4.html. 
 

http://www.unhcr.org/refworld/docid/47c6882e2.html
http://www.unhcr.org/refworld/docid/4d39bc7f2.html
http://www.unhcr.org/refworld/docid/4533718d4.html
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Article 14 of the Convention prohibits discrimination on grounds of race and nationality, amongst other 
grounds.  The Court has interpreted Article 14 ECHR to give non-nationals equal rights to certain welfare 
benefits and pensions, for example.4 
 
Finally, of the provisions which specifically refer to the rights of migrants, Article 4 of Protocol No. 4 (an 
optional protocol) prohibits the collective expulsion of aliens: asylum-seekers and other migrants are 
entitled to genuine individual consideration of their claims.5  Next Wednesday, the Grand Chamber will 
hold a hearing in a case called Hirsi and Others v. Italy, 6 about the alleged collective expulsion of a group 
of Somali and Eritrean nationals intercepted by an Italian ship on the high seas and “pushed-back” to 
Libya. 
 
In addition, the Court has interpreted other Articles of the Convention as providing rights which are 
particularly relevant and necessary for forcibly displaced persons.  Although there is no right to asylum 
expressly contained in the Convention, the Court has interpreted Article 3 ECHR also to include a right 
not to be sent back to a country where there is a real risk of torture or other serious ill-treatment.  My 
colleague, Elisabet Fura, will talk further about the Court’s case law in expulsion under Article 3 ECHR 
during tomorrow’s session on “Protecting people fleeing conflict and generalized violence.” 
 
Complaints in expulsion cases under Article 3 of the Convention typically reach the Court first in the 
form of a request under Rule 39 of the Rules of Court for an interim measure, namely an injunction to 
prevent removal.  Stephen Phillips, who as a Deputy Section Registrar works a great deal on requests for 
interim measures, will explain in more detail how this works in the session this afternoon. 
 
Article 4 of the Convention prohibits slavery and forced labour.  In its judgment in January last year in 
Rantsev v. Cyprus and Russia,7 a case brought by the father of a Russian woman who died after being 
trafficked into Cyprus to work in the sex industry, the Court took cognisance of the tragic rise of 
trafficking in human beings, which has been facilitated in Europe by the collapse of former Communist 

                                                           
4 European Court of Human Rights, Gaygusuz v. Austria, Appl. No. 17371/90, judgment of 16 September 1996: 
non-national migrant worker entitled to unemployment benefits linked to the payment of contributions on the 
same terms as nationals.  At: http://www.unhcr.org/refworld/docid/3ae6b6f12c.html. European Court of Human 
Rights, Andrejeva v. Latvia, Appl. No. 55707/00, Grand Chamber judgment of 18 February 2009: complaint by a 
non-national (former citizen of the USSR) resident in Latvia, about the refusal to grant her a State pension in 
respect of her employment in the former Soviet Union prior to 1991 on the ground that she did not have Latvian 
citizenship. At: http://www.unhcr.org/refworld/docid/49a654aa2.html.  
5 European Court of Human Rights, Čonka and others  v. Belgium, Appl. No. 51564/99, judgment of 05 February 
2002: collective expulsion of Roma from Belgium. At: http://www.unhcr.org/refworld/docid/3e71fdfb4.html. 
6 European Court of Human Rights, Hirsi and Others v. Italy, Appl. No. 27765/09, Grand Chamber hearing of 22 
June 2011, webcast at:  
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id
=20110622-1&lang=lang&flow=high. 
7 European Court of Human Rights, Rantsev v. Cyprus and Russia, Appl. No.25965/04, judgment of 07 January 2010, 
at: http://www.unhcr.org/refworld/docid/4b4f0b5a2.html. 
 

http://www.unhcr.org/refworld/docid/3ae6b6f12c.html
http://www.unhcr.org/refworld/docid/49a654aa2.html
http://www.unhcr.org/refworld/docid/3e71fdfb4.html
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110622-1&lang=lang&flow=high
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110622-1&lang=lang&flow=high
http://www.unhcr.org/refworld/docid/4b4f0b5a2.html
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blocs.  The Court observed that the Convention is a living instrument for the effective protection of 
human rights, which cannot be interpreted in a vacuum. It held that trafficking in people, within the 
meaning of the Palermo Protocol 2000 and the Anti-Trafficking Convention 2005, falls within the scope 
of Article 4 of the Convention.  It held that the spectrum of safeguards set out in national legislation 
must be adequate to ensure the practical and effective protection of the rights of victims or potential 
victims of trafficking and that, in addition to criminal law measures to punish traffickers, Article 4 ECHR 
requires member states to put in place adequate measures regulating businesses often used as a cover 
for human trafficking.  Furthermore, a State’s immigration rules must address relevant concerns relating 
to encouragement, facilitation or tolerance of trafficking. 
 
The Court has also interpreted Article 8 ECHR – the right to respect for private and family life – as 
providing a qualified right not to be removed from a Contracting State where strong family or private life 
ties have been established. 
 
Sadly, a number of conflict situations within the member states of the Council of Europe have required 
the Court to consider the rights of internally displaced persons.  There is now quite a large body of case 
law concerning the occupation of Northern Cyprus and the rights of displaced persons on both sides of 
the United Nations’ green line.  In the land-mark Loizidou v. Turkey judgments8 the Court held that the 
applicant’s inability to use and enjoy her property in northern Cyprus fell within Turkey’s jurisdiction 
under Article 1 of the Convention, because Turkey exercised effective control over northern Cyprus as a 
result of its large military presence there.  In the inter-State case Cyprus v. Turkey9 the Court examined 
in detail the situation of the Greek-Cypriot community and found Turkey responsible for violations of 
the home and property rights of Greek Cypriots expelled from the North.  It also found Turkey 
responsible for violations of the rights of the Greek-Cypriot community enclaved in Northern Cyprus, as 
regards family life (prevention of family reunification), private life (surveillance), freedom of religion 
(lack of access to religious buildings and restrictions on the appointment of orthodox priests) and the 
right to education (no Greek language secondary schools).  
 
There are currently two Inter-State applications lodged by Georgia against Russia pending before the 
Court.  The first Inter-State application (Appl. No. 13255/07) was lodged on 26 March 2007 and deals 
with the alleged existence of an administrative practice involving the arrest, detention and collective 
expulsion of Georgian nationals from the Russian Federation in the autumn of 2006 as a reaction to the 
expulsion of four Russian military intelligence officers by Georgia on 27 September 2006.  Following a 

                                                           
8 European Court of Human Rights, Loizidou v. Turkey (preliminary objections), Appl. No. 15318/89, Grand 
Chamber judgment of 23 March 1995, Series A no. 310, at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695797&portal=hbkm&source=externalby
docnumber&table=F69A27FD8FB86142BF01C1166DEA398649; Loizidou v. Turkey (merits), Grand Chamber 
judgment of 18 December 1996, Reports of Judgments and Decisions 1996-VI, at:  
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695884&portal=hbkm&source=externalby
docnumber&table=F69A27FD8FB86142BF01C1166DEA398649. 
9 European Court of Human Rights, Appl. No. 25781/94, Grand Chamber judgment of 10 May 2001, at: 
http://www.unhcr.org/refworld/docid/43de0e7a4.html. 
 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695797&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695797&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695884&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://www.unhcr.org/refworld/docid/43de0e7a4.html
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hearing on 16 April 2009,10 the application was declared admissible by a Chamber on 30 June 2009 and 
relinquished to the Grand Chamber on 15 December 2009.  A witness hearing took place in the week of 
31 January to 4 February 2011. 
 
The second Inter-State application (Appl. No. 38263/08) was lodged on 11 August 2008 in connection 
with the armed conflict that occurred between Georgia and the Russian Federation in August 2008 and 
was accompanied by a request for an interim measure.  One of the alleged violations concerns looting 
and the burning of property in entire civilian villages, expelling the inhabitants and refusing to return 
them home.   It is alleged that more than 23,000 persons have been displaced and prevented from 
returning home.  On 12 August 2008, the Court adopted an interim measure inviting both Governments 
to respect their obligations under the Convention.  The formal Inter-State application was submitted on 
6 February 2009 and both Governments have submitted written observations on the admissibility of the 
application. 
 
In such a short time, it has of course not been possible to cover all the ways in which the Convention 
provides protection to forcibly displaced persons, but I hope that I have been able to show that the 
Convention and its Protocols are extremely important tools in that respect.  
 

7.  Mr T. Alexander Aleinikoff, UN Deputy High Commissioner for Refugees, UNHCR 
 
I would also like to extend UNHCR’s welcome to the participants here and our appreciation of the co-
sponsorship of this event with the Council of Europe and others who have supported this Colloquium. 
This is really the best kind of Colloquium because real learning can go on here in the service of some 
very important goals — the understanding of refugee law and the recognition and development of the 
rights of displaced people.  One might have thought that we took care of this half a century ago with the 
adoption of the Convention on the Status of Refugees in 1951.  The Convention establishes a definition 
of “refugee” that lawyers can sink their teeth into. Now we know who qualifies and what rights apply. 

Well, yes and no.  What the Convention does not establish is an international body, administrative or 
judicial, to adjudicate refugee claims.  That is, refugee status determination, as you all know, is left to 
the State.  And that has led to some difference of opinion as to how the Convention is interpreted.  

Additionally, one might have thought that the Convention adequately protected the human rights of the 
displaced.  We lawyers tend to focus on the beginning and the end of the Convention, the definition of 
refugee in Article 1 and the prohibition on non-refoulement in Article 33.  But most of those Articles in 
between are guarantees of important civil and political rights.  

                                                           
10 European Court of Human Rights, Georgia v. Russia, Appl. No. 13255/07, Chamber hearing of 16 April 2009, 
webcast at: 
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id
=20090416-1&lang=en&flow=high. 
 

http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20090416-1&lang=en&flow=high
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20090416-1&lang=en&flow=high


 33 

So why hasn’t the Convention been enough?  

First, I think, the rights apply primarily to those who meet the definition of refugee — so not to other 
displaced people, such as internally displaced people (IDPs).  Second, the rights in the Convention are 
not self-executing.  That is, domestic legal orders must take those rights and apply them as a matter of 
domestic law and that depends on the laws of the ratifying State, and in many ratifying States the treaty 
rights have not been fully implemented.  And third, a number of the rights are secured only insofar as 
the State grants such rights to immigrants — generally not as basic human rights for all people.  So for 
example, Article 26 of the Refugee Convention provides for freedom of movement but States that each 
Contracting State shall afford to refugees lawfully within its territory the right to choose their place of 
residence, to move freely within its territory, subject to any restrictions applicable to aliens generally in 
the same circumstances.  

These two aspects — the lack of a single international body for interpretation and the imperfect 
implementation of the rights of the Convention — have led displaced persons and their lawyers to seek 
the protection of fundamental human rights under other legal documents and norms; and more and 
more frequently in the tribunals that we have with us today at the Colloquium. 

Now an initial reaction of a human rights court might be that refugee law is lex specialis with its peculiar 
norms and definitions for particular groups of individuals.  So a court might say, “We don’t need to look 
after these people and these rights.  The refugee law experts can do that.” 

But the tribunals with us today and other tribunals have not taken this approach.  They’ve recognized 
that the general human rights conventions and norms apply to refugees and other displaced persons 
because of their basic humanity — the humanity of the displaced persons.  And indeed it’s the 
vulnerability of refugees, based by definition in a lack or denial of State protection, which makes their 
claims all the more compelling as a matter of human rights protection. 

So if there is no international refugee court to protect the rights guaranteed in the 1951 Convention, if 
home States do not grant legal protection to their nationals (for that’s what gives rise to the refugee 
claim) and if receiving States either don’t recognize their claim or don’t recognize their rights fully, to 
where else can refugees turn but to international human rights tribunals?  

The courts and institutions of the three continents which are with us today are important guarantors of 
the rights of persons defined by their persecution and exclusion.  This is serious work and it is work, as 
this conference makes clear, that we can and must do together.  As the judges of the courts and 
commissions and the advocates and representatives of the international organizations here today are 
well aware, we are witnessing across a wide-range of areas the growth of transnational law.  This is not 
hierarchical law; rather we could say “poly-local” law.  No single sovereign lays down the law in these 
areas.  Rather we are developing legal spaces in which conversations among courts and States and NGOs 
and international organizations take place.  

We certainly see this in the way that international courts and commissions are looking to the decisions 
of each other — and I leave it to the judges here amongst us to describe that process.  So there are 
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many international conferences in which substantive issues are discussed not because the various courts 
and commissions feel bound by the decisions reached in other regions but because they find them 
interesting.  Because judges approaching difficult problems like to see how other judges and other 
people have addressed other similar issues.  In these transnational legal spaces we are seeing the rise, 
really, of a new comparative human rights law of which the rights of the displaced may play an 
important part.   

None of us have the single, or final or right answer.  And I am not even asserting that we should all 
agree. It may be that regional conventions and norms protect rights in different ways.   Although I would 
hope that we would be able to identify a floor and a key, if you will, for worldwide protection for the 
rights of the displaced.  But each of us, from our own particular vantage point, can contribute to the 
discussion which will surely help advance the international human rights of some of the world’s most 
vulnerable people.  

We at UNHCR welcome this conversation and we seek to contribute to it and indeed we have a specific 
mandate to do so.  The statute that created UNHCR — the 1950 Statute of the General Assembly 
establishing the Office of the High Commissioner for Refugees — says that the High Commissioner shall 
provide for the protection of refugees falling under the competence of the Office by promoting the 
conclusion and ratification of international conventions for the protection of refugees and supervising 
their application. This is called our supervisory authority.  Article 35 of the 1951 Convention — adopted 
the year after the creation of the Office of the High Commissioner for Refugees — says that the 
Contracting States undertake to cooperate with the Office of the United Nations High Commissioner for 
Refugees in the exercise of its function and shall, in particular, facilitate its duty of supervising the 
application of the provisions of this Convention. 

Beyond these legal mandates for UNHCR, we have developed expertise by watching and assisting for 
sixty years and in 120 countries across six continents in the interpretation of the 1951 Convention and 
related legal norms.  So as part of our supervisory authority, UNCHR is now participating as amicus 
curiae in both domestic and international courts.  And has been mentioned here already, for the first 
time UNHCR participated in oral argument before the European Court of Human Rights in a case 
involving human rights claims and the implementation of the Dublin Convention — this is the M.S.S. v. 
Belgium and Greece case.  We were pleased with the Court’s decision, which we believe will have a very 
important role in protecting the right to seek asylum. 

From our perspective a number of important issues standout. First and foremost is the right to seek 
asylum.  This is guaranteed in the Universal Declaration of Human Rights and UNHCR is now 
participating in a case before the Court of Justice of the European Union that will interpret similar 
language, for the first time, in the European Charter of Fundamental Rights.  Second and equally 
important is the recognition of social and civil rights. Refugees have the right to work — indeed it is 
crucial simply as a matter of good social policy that this right be respected.  Third, we are concerned 
about policies regarding the detention of refugees and asylum-seekers, particularly the detention of 
unaccompanied minors that frequently raise claims under appropriate human rights norms and 
conventions. 
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We welcome the discussion of these and other important topics throughout the day and tomorrow as 
well.  Today’s Colloquium is really a conversation about a conversation.  I trust that we will have a free-
flowing and enlightening discussion of human rights and human displacement and that we will continue 
beyond this Colloquium to work on these important issues. 

Finally, in this year 2011, we commemorate the 60th anniversary of the ratification of the Refugee 
Convention and the 50th anniversary of the Convention on the Reduction of Statelessness.  As our 
newspapers make clear to us every day, these documents retain relevance and vitality and they address 
needs no less urgent then those that gave rise to them more than a generation ago.  

I hope that the continuing light cast by these beacons of human rights may now be merged with the 
bright sunlight of international and regional human rights conventions and that together they can help 
remove the shadow of deprivation within which too many displaced human beings now live.  

Overview of the Access to Human Rights Systems with a Focus on Protection from 
Refoulement  

8.  Chair: Mrs Madeline Garlick, Head of Unit, Policy and Legal Support Unit, Bureau for 
Europe, UNHCR 
 
My name is Madeline Garlick from UNHCR’s Bureau for Europe based in Brussels and it’s a great honour 
for me to chair this session this afternoon.  

After the very rich foundation that has been laid for us this morning we have an opportunity now to talk 
in more detail about access to human rights systems and in particular with the focus on the question of 
protection from refoulement.  

This Colloquium comes of course at a time when we see significant challenges to the protection of 
refugees, internally displaced people and others who are forced to move from their homes.  As the High 
Commissioner for Refugees, Mr António Guterres has noted in recent months that we are witnessing 
today some of the most intractable armed conflicts of recent history — creating displacement on a 
global scale.  And we see that observers in recent months have noted that in the last part of the 
twentieth century there were more than 300 armed conflicts raging in different parts of the world, 
involving the proliferation of State and non-State actors, causing some 100 million deaths on current 
estimates and displacing countless millions of people.  As has also been touched upon this morning and 
we will hear further tomorrow, some of these conflicts are showing their durable nature.  We have 
some conflicts which seem to have been on the brink of resolution, or at least amelioration, in countries 
like Sudan and Iraq, but which seem to have reached a form of stalemate.  And, of course, we have seen 
in recent months other situations of violence which have again caused significant displacement 
movements including most notably in North Africa and very recently also in countries like Yemen and 
Syria where, as we speak, UNHCR is heavily engaged in dealing with the challenge of new arrivals in 
Turkey, estimated to be some 8000 people in recent weeks. 
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So due to these conflicts and many other causes, UNHCR has estimated that at the end of 2009 some 
43.3 million people were displaced worldwide, which is the highest number of people uprooted by 
conflict and persecution since the mid-1990s.  This includes some 15 million refugees, 983,000 asylum-
seekers, and around 27.1 million internally displaced persons.  

The scale of the challenge is vast and in this context UNHCR is very aware that the 1951 Convention 
relating to the Status of Refugees, although it gives us a number of key legal safeguards which we must 
work to preserve and promote, does not alone and of itself comprehensively provide for the protection 
of all of the rights of the forcibly displaced.  

So, as was mentioned this morning, this shows to us very clearly that we must rely on other instruments 
and notably on other institutions not only to complement the Refugee Convention’s provisions 
regarding fundamental rights, but also to ensure their more effective observance in practice.  UNHCR’s 
own ability to protect and perhaps, more importantly, to assist and encourage States to protect the 
rights of displaced people is complicated by the fact that unlike other human rights instruments, as Mr 
Aleinikoff noted this morning, we do not have an independent treaty body to supervise the application 
of the 1951 Convention. 

Article 38 of the 1951 Convention, of course, allows States’ parties to submit disputes relating to its 
interpretation to the International Court of Justice but this has not happened in practice to date.  So 
thus we must rely on UNHCR’s supervisory role under Article 35 of the Geneva Convention but also, 
crucially, on coherence, legal interpretation and guidance from judicial and adjudicatory bodies, 
including those who are represented so strongly in this room today.   

Before hearing from our expert speakers this afternoon, I would like to just briefly touch on two issues 
of concern to UNHCR that might help to set some context for our discussions.  The first relates to 
concerns about restrictive approaches to the use and application of the Geneva Convention in certain 
circumstances.  These are linked often to obstacles which serve to limit access to State’s territory 
attributed to various reasons that can range from more effective border management to protection of 
national security to fighting terrorism.  States of course have the sovereign right to decide who may 
enter their territory but this right, naturally, is subject to States’ binding obligations under international 
law.  As we all know, key amongst those is the obligation to ensure respect for non-refoulement — a 
provision that forms the cornerstone of the international refugee protection regime.  

To ensure non-refoulement is respected, access to territory and to asylum procedures where they exist 
is crucial in UNHCR’s view.  To ensure full realisation of all of the rights that the Geneva Convention 
confers, asylum-seekers must have access to legal procedures that are able to determine fairly and 
accurately the risk of harm that they would face if returned.  

We observe that some States are increasingly acting outside their territories in order to prevent, or to 
more effectively regulate, irregular migration.  But what the management activities and the territorial 
scope of States’ responsibilities for refugee protection and human rights are, are thus issues which the 
concerned courts in some major cases are now called upon to examine.  
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A second issue for consideration concerns the obstacles which often face people in need of international 
protection even after they have reached the territory of asylum countries.  Access to human rights 
systems is a key theme of our panel this afternoon and in Europe this means, in UNHCR’s view, also 
access in practice to the means to pursue effectively an asylum claim.  This is critical to the enjoyment of 
the rights which international, regional and domestic law afford to refugees.  Yet national legal systems 
and practices, in particular, can in some cases deny asylum-seekers the means to pursue the protection 
from refoulement that is a key part to their other entitlements.  

These practical obstacles can relate to very concrete situations and needs.  Unless forcibly displaced 
persons receive adequate reception conditions, including the means for basic subsistence, shelter and 
essential health-care, as well as information about their rights in asylum processes, they stand a very 
small chance of being able to demonstrate effectively their claims to protection.  This is all the more so 
for the many people who are held in detention whilst their asylum claims are under consideration.  

Basic procedural rights including to legal advice, to interpretation, to an interview or hearing and to 
sufficient time to gather evidence and present the elements of their claims is also critical.  This is 
particularly the case in Europe where the legal criteria and evidentiary requirements for establishing 
protection needs are often highly complex and technical. 

However, as the European Court of Human Rights has found in its Grand Chamber judgment in M.S.S., as 
mentioned this morning, those basic requirements are not, regrettably, in place in all European 
countries as yet.  Thus considerable further work lies ahead in ensuring that the safeguards that are 
needed to ensure that access to fundamental rights in practice, including to protection from 
refoulement, are in place. 

In this challenging environment we can all benefit from looking beyond the legal frameworks in which 
we work on a daily basis and seeking to learn and gain inspiration and perhaps new tools and ideas from 
other contexts.  Today we have this unique opportunity with the assembly of institutions and regional 
bodies which are represented here.   

9.  Mr Stephen Phillips, Deputy Section Registrar, European Court of Human Rights 
 
Good afternoon, ladies and gentlemen.  I would like to look very briefly this afternoon at some of the 
current preoccupations of the European Court of Human Rights in dealing with urgent immigration 
cases. 
 
The European Convention on Human Rights contains a right not to be inhumanly or degradingly treated, 
but it does not contain an express right to asylum, and it does not contain any provisions dealing 
specifically with the problems met by forcibly displaced persons.  It is for this reason that its scope of 
review is different from that under the 1951 Geneva Convention or EU law (e.g. Article 18 of the Charter 
of Fundamental Rights).  But the Court has interpreted Article 3 ECHR so as to include a right not to be 
sent back to a country where there is a real risk of torture or other serious ill-treatment.  The general 
principle is that States have the right to control entry and residence of aliens, but there will be State 
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responsibility under Article 3 ECHR where substantial grounds have been shown for believing that the 
person concerned, if removed, faces a real risk of being subjected to treatment contrary to Article 3 
ECHR.  In such a case, there is an obligation not to deport.  The Court therefore has to examine the 
foreseeable consequences of sending an applicant to a particular country, given the general situation, 
the present conditions and the applicant’s personal circumstances.  The Court looks closely at risk 
factors, whether risk factors set up by the domestic authorities or by others, such as UNHCR and the 
applicant’s own history.11  
 
As with all complaints to the Court, applicants must first exhaust domestic remedies.  In many 
Convention countries it is possible to bring both claims for asylum under the Refugee Convention and 
claims for human rights protection under the Convention before the domestic authorities.  
 
Complaints in expulsion cases under Article 3 ECHR of the Convention typically reach the Court first in 
the form of a request under Rule 39 of the Rules of Court for an interim measure, namely an injunction 
to prevent removal.  The Convention does not contain any provision permitting the Court to order 
binding interim measures.  However, in Mamatkulov and Askarov v. Turkey12 the Court, inspired by the 
case law of the International Court of Justice and by the object and purpose of the Convention as an 
instrument for the effective protection of human rights, held that the right of individual petition under 
Article 34 ECHR of the Convention gives rise to a corresponding obligation on the Responding State to 
refrain from any act that might hinder the effective exercise of that right.  A failure by the State to 
comply with an indication under Rule 39 not to remove the applicant would prevent the Court from 
effectively examining the applicant’s complaint and would, in most cases, render the proceedings 
pointless for the applicant.  The Court therefore concluded that a failure to comply with a Rule 39 
indication would generally give rise to a violation of Article 34 of the Convention. 
 
On the whole, with a few regrettable exceptions, States do comply with the Court’s orders under Rule 
39.  Most of the exceptions have involved cases in which Governments have not managed, for whatever 
reason, to pass on the message that Rule 39 had been applied, although there have been cases in which 
Italy preferred to respect assurances made to Tunisia rather than a Rule 39 indication, and one case 
where the UK Government explained that it could not comply with an indication which extended beyond 
its mandate, and therefore its jurisdiction, in Iraq.  The Court found a violation of Article 34 ECHR in all of 
those cases.  
 
Over the last few years the number of Rule 39 requests received by the Court has increased 
dramatically.  In 2010, the total number of decisions on interim measures increased by 53% compared 

                                                           
11 e.g. European Court of Human Rights, E.G. v. the United Kingdom, Appl. No. 41178/08, Judgment of 31 May 
2005, at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=885874&portal=hbkm&source=externalby
docnumber&table=F69A27FD8FB86142BF01C1166DEA398649. 
12 European Court of Human Rights,  Mamatkulov and Askarov v. Turkey, Appl. Nos. 46827/99 and 46951/99, 
Grand Chamber judgment of 04 February 2005, at: http://www.unhcr.org/refworld/docid/42d3ef174.html. 
  

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=885874&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=885874&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://www.unhcr.org/refworld/docid/42d3ef174.html
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to 2009 (from 2,402 to 3,680), and the figures for the first five months of 2011 are very similar to those 
for the first five months of 2010.  In 2010 the Court granted interim measures in 1,440 cases (an 
increase of 120% compared to 2009) and dismissed 1,823 requests (29% more than in 2009).  The 
remainder of the requests fell outside the scope of Rule 39 but nonetheless required urgent 
examination. 
 
Some of this high increase can be explained by the situation in Greece subsequently examined by the 
Court in M.S.S. v. Belgium and Greece13 which prompted a large number of requests from asylum-
seekers in other EU countries facing return to Greece under the Dublin II Regulations.  In addition, 
between October 2010 and January 2011, the Court received around 2,500 requests from Iraqis, 
including 1,930 requests against Sweden.  This was the result of a well-meaning but counter-productive 
campaign by a number of NGOs to supply applications forms to Iraqi failed asylum- seekers in Sweden 
and to encourage them to apply to the Court to stop their removal.  The volume of applications was 
overwhelming for the Court and registry, particularly as most of the applications were incomplete and 
there was no information as to expected date of removal, making it impossible to prioritize cases. In 
consequence, some requests for interim measures were granted on a temporary basis, to give the Court 
time to gather further information.  It is also possible that some of the more urgent and serious cases 
were not examined in time.  A large number of those requests were not dealt with as the application 
forms were not complete. 
 
Except requests which are clearly “outside the scope” of Rule 39 – that is, requests which do not involve 
a risk of serious and irreparable harm but only, for example, a risk of disruption to private or family life – 
every request for an interim measure is examined by at least one judge.  In addition, dealing with these 
requests entails a considerable amount of work by the Registry.  Applicants must send copies of all 
domestic decisions and must set out the reasons they fear ill-treatment if removed.  The Registry lawyer 
must then draw up a summary of the facts to form a basis for the judicial decision making.  Where the 
national system does not provide fully reasoned decisions, it is often necessary also to research 
conditions in the country of origin with a view to risk assessment.  However, where the national system 
requires the domestic immigration authorities and tribunals to give clear and coherent reasons for 
refusal of asylum or human rights protection, the Strasbourg Court will only disagree with that reasoning 
in exceptional cases and will generally refuse the request under Rule 39.  This is in accordance with the 
principle of subsidiarity.  Domestic decision makers have seen the applicant and heard all the evidence 
and are generally in a better position to assess credibility and risk on return.  Some statistics which we 
have put together recently tend to confirm that a higher proportion of applications for Rule 39 is 
granted in respect of countries where only summary decisions are given, compared with countries in 
which the domestic authorities are seen to deal in detail with the Article 3 complaints:  the figures vary 
from 1:1 to 1:10 or more. 
 

                                                           
13 European Court of Human Rights, M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment 
of 21 January 2011, at: http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 

http://www.unhcr.org/refworld/docid/4d39bc7f2.html
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However, for the principle of subsidiarity to work in practice, there must be effective domestic 
remedies.  In February of this year the President of the Court, Jean-Paul Costa, issued a statement 
explaining that the Court, already overburdened with cases – could not cope with the increase in Rule 39 
requests.  He asked all member states to ensure that they provide national remedies, which operate 
fairly and effectively, and which have suspensive effect to prevent removal until the decision has been 
made.  He also asked that, where a lead case concerning safety of return to a particular country or 
region is pending before the Strasbourg Court, States should refrain from removing individuals to that 
country.  The President also asked lawyers and NGOs who represent applicants to accept that the Court 
is not a court of appeal in immigration matters, any more than it is in criminal cases.  Where the national 
authorities have fully and fairly investigated the risk of return and set out reasons for refusing asylum or 
humanitarian relief, the Court will not generally intervene.  In order to preserve the Court’s capacity to 
protect human rights, representatives should to a certain extent filter cases and, in any event, comply 
with the Court’s Practice Direction14 and not send incomplete applications or applications at the last 
minute. 
 
The President’s Statement was recently echoed in the Izmir Declaration.15  This was made by the 
Governments of the member states of the Council of Europe at the end of the High level Conference on 
the future of the European Court of Human Rights, held in Izmir, Turkey, 26-27 April 2011.  In the 
Preamble to the Declaration, the States “express[ed] concern that since the Interlaken Conference, the 
number of interim measures requested in accordance with Rule 39 of the Rules of Court has greatly 
increased, thus further increasing the workload of the Court.”  Under the heading “Follow-up Plan: A. 
Right of Individual Petition”, the Declaration continues:  
 
“3. Welcoming the improvements in the practice of interim measures already put in place by the Court 
and recalling that the Court is not an immigration Appeals Tribunal or a Court of fourth instance, 
emphasises that the treatment of requests for interim measures must take place in full conformity with 
the principle of subsidiarity and that such requests must be based on an assessment of the facts and 
circumstances in each individual case, followed by a speedy examination of, and ruling on, the merits of 
the case or of a lead case.  In this context, the Conference:  
 
• Stresses the importance of States Parties providing national remedies, where necessary with 

suspensive effect, which operate effectively and fairly and provide a proper and timely examination 
of the issue of risk in accordance with the Convention and in light of the Court’s case law; and, while 

                                                           
14 Issued by the President of the European Court of Human Rights in accordance with Rule 32 of the Rules of Court 
on 5 March 2003 and amended on 16 October 2009 and on 7 July 2011, at:   
http://www.echr.coe.int/NR/rdonlyres/5F40172B-450F-4107-9514-
69D6CBDECF5C/0/INSTRUCTION_PRATIQUE_Demandes_de_mesures_provisoires_juillet_2011_EN.pdf. 
15 Declaration of the High Level Conference meeting on the Future of the European Court of Human Rights, held in 
Izmir, Turkey, on 26 and 27 April 2011, at http://www.echr.coe.int/NR/rdonlyres/E1256FD2-DBE5-41E8-B715-
4DF6D922C7B6/0/20110428_Declaration_Izmir_EN.pdf. 
 

http://www.echr.coe.int/NR/rdonlyres/5F40172B-450F-4107-9514-69D6CBDECF5C/0/INSTRUCTION_PRATIQUE_Demandes_de_mesures_provisoires_juillet_2011_EN.pdf
http://www.echr.coe.int/NR/rdonlyres/5F40172B-450F-4107-9514-69D6CBDECF5C/0/INSTRUCTION_PRATIQUE_Demandes_de_mesures_provisoires_juillet_2011_EN.pdf
http://www.echr.coe.int/NR/rdonlyres/E1256FD2-DBE5-41E8-B715-4DF6D922C7B6/0/20110428_Declaration_Izmir_EN.pdf
http://www.echr.coe.int/NR/rdonlyres/E1256FD2-DBE5-41E8-B715-4DF6D922C7B6/0/20110428_Declaration_Izmir_EN.pdf
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noting that they may challenge interim measures before the Court, reiterates the requirement for 
States Parties to comply with them;  

 
• Underlines that applicants and their representatives should fully respect the Practice Direction on 

Requests for Interim Measures for their cases to be considered, and invites the Court to draw the 
appropriate conclusions if this Direction is not respected;  

 
• Invites the Court, when examining cases related to asylum and immigration, to assess and take full 

account of the effectiveness of domestic procedures and, where these procedures are seen to 
operate fairly and with respect for human rights, to avoid intervening except in the most exceptional 
circumstances; and 

 
• Further invites the Court to consider, with the State Parties, how best to combine the practice of 

interim measures with the principle of subsidiarity, and to take steps, including the consideration of 
putting in place a system, if appropriate, to trigger expedited consideration, on the basis of a precise 
and limited timeframe, of the merits of cases, or of a lead case, in which interim measures have 
been applied; …” 

 
It is to be hoped that all the member states do put in place effective, fair and timely procedures for the 
examination of asylum and Article 3 expulsion issues.  Given what may be at stake for failed asylum- 
seekers facing return, without evidence of a full and independent examination of risk at national level, 
there can be no subsidiarity. 
 
Recently, in the case of M.S.S. v. Belgium and Greece, the Court set out in general terms what is required 
from a national remedy in this field. 16 The decision must be taken by an authority which is effective – 
that does not mean that a judge must necessarily decide, but if the remedy is not determined by a 
judge, the powers and guarantees of the authority in question will be relevant.  Other criteria emphasise 
that the remedy must be available in practice as well as in law, and the authority must be able to grant 
appropriate relief. Speed can also be a relevant criterion.  Particular importance is attached to the need 
for a remedy, which is effective in the sense that it gives close scrutiny to a claim, that it is independent 
and rigorous, and that it has automatic suspensive effect.  The Court identified a number of very 
concrete failings in the Greek system as it had applied to the applicant,17 including the shortness of time 
the applicant had to apply for setting in motion the asylum procedure, the time taken for the authorities 
to take a decision on the application which was eventually made, the failure of the system to ensure 
that the asylum-seeker receives a decision, the absence of automatic suspensive effect for a subsequent 
application for judicial review, and the very limited availability of lawyers.  It further found that Belgium 
had violated Article 3 of the Convention when it returned that applicant to Greece, under the Dublin II 
Regulations, in the light of the evidence available at the time about the deficiencies in the Greek system.  

                                                           
16 European Court of Human Rights, M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment 
of 21 January 2011, paras. 286-293, at: http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 
17 Ibid. paras. 294-320. 

http://www.unhcr.org/refworld/docid/4d39bc7f2.html
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Together with that finding of a violation of Article 3, there was also a finding that the extremely urgent 
procedure in Belgium, which permitted no more than a summary application for a stay of execution, did 
not meet the requirements of Article 13 – and that, conversely, the applicant had not failed to exhaust 
the domestic remedies allegedly available to him, as the Government had contended. 
 
In the case of I.M. v. France, the Fifth Section held a hearing on 17 May 201118 about the fast-track 
procedure in France:  the applicant was detained in connection with immigration offences, and during 
that time a removal order was served.  The applicant had 48 hours to lodge an appeal, and one of the 
questions in the case is whether that was adequate.  A further issue concerned his asylum application, 
for which he was assisted by an association, and gave rise to a half-hour interview with the Office for the 
Protection of Refugees and Stateless Persons (OFPRA), followed by a non-suspensive appeal to the 
National Asylum Court (CNDA).  Again the questions are whether the applicant has exhausted domestic 
remedies and/or whether he had available an effective remedy in connection with his claims that his 
return to Darfur would violate Article 3 ECHR.    
 
Hirsi and Others v. Italy (hearing before the Grand Chamber on 22 June 2011)19 is about the “push-back” 
to Libya of a boat of Somali and Eritrean asylum-seekers by the Italian authorities.  In addition to the 
jurisdictional point – whether the Italian State’s responsibility is engaged by the extraterritorial activities 
– the applicants allege violations of Article 3 of the Convention in connection with the return to Libya or, 
ultimately, Somalia or Eritrea.  In the circumstances, it is not surprising that there is also a claim of a 
violation of Article 13 ECHR on the ground that the push-back well beyond national borders could not be 
challenged in any effective way.  
 
It may be interesting to hear how a Rule 39 request is considered on a day-to-day basis. 
 
As mentioned above, all requests for interim measures are first examined by a case- lawyer. 
Prioritisation is important as some applications arrive very shortly before an expulsion is due.  Once it 
has been decided to deal with the case, the general guidelines are: 
 
• Is there an imminent risk of removal or are there still procedures which have suspensive effect?  If 

the applicant is not about to be removed, or if it is still open to the applicant to apply for domestic 
measures which would suspend the removal, Rule 39 will not be applied. 

 

                                                           
18 European Court of Human Rights, I.M. v. France, Appl. No. 9152/09, Chamber hearing of  17 May 2011, webcast 
at:  
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id
=20110517-1&lang=en&flow=high. 
19 European Court of Human Rights, Hirsi and Others v. Italy, Appl. No. 27765/09, Grand Chamber hearing of 22 
June 2011, webcast at:  
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id
=20110622-1&lang=lang&flow=high. 

http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110517-1&lang=en&flow=high
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110517-1&lang=en&flow=high
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110622-1&lang=lang&flow=high
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id=20110622-1&lang=lang&flow=high
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• Have the domestic authorities given tenable reasons for their decision?  If they have, there is a sort 
of working presumption – but no more than that – that the Court should follow the domestic 
decisions, and refuse Rule 39.  

 
• If, for one reason or another, it is considered that the domestic reasons should not be followed, the 

case- lawyer goes on to consider credibility, general risk and individualised risk.  The question, as 
always with Article 3 issues, is whether there is a real risk of irremediable Article 3 treatment. 

 
• The onus is on applicants to make out their case, and to give the Court all the information it needs 

to be able to take an informed decision in a case, but there is no formal “non-exhaustion” rule for 
Rule 39 requests.  If suspensive remedies are available, the Court may well not apply Rule 39, but 
that will not be as the result of a formality.  

 
Once the case- lawyer has prepared the draft note in the case, it is forwarded to a senior lawyer, who 
then takes it, in most cases to the judge rapporteur in the case.  After any necessary amendments, the 
note is given to the President or Acting President of the Section concerned and the decision is taken.  In 
very urgent cases – that is where removal is imminent and it appears that the applicant was not tardy in 
submitting the request – a decision can be taken without a checklist and in a matter of hours. 
 
Once a decision is taken, the parties are informed – the Government are usually informed by telephone 
as well as by fax or electronically – and the removal is stopped.  It is open to the parties to make further 
submissions, and Governments do occasionally ask for a Rule 39 indication to be lifted at this initial 
stage of the proceedings. 
 
After that, the proceedings take their normal course.  That means that if the President decided to apply 
Rule 39, the next step will generally be to communicate the case to the Government formally;  if the 
interim measure is not granted, the applicant will be asked whether it makes sense to pursue the 
application, and if there are no other Convention issues (for example questions under Article 8), the case 
may well be put to a single judge.  
 
To conclude, the European Convention of Human Rights offers a form of protection to anyone who can 
make out substantial grounds for believing that they face a real risk of treatment contrary to Article 3 of 
the Convention.  That protection is procedural in the first place in the sense that the Court can set up an 
interim measure which will stop removal.  An interim measure can be ordered very quickly.  The 
subsequent protection is substantive in the sense that if the Court finds that removal would be in 
violation of Article 3 ECHR, an applicant will not be removed.  The Court has been firm in recent public 
statements that its role is not to act as a further instance in the domestic proceedings, but only to 
intervene when the domestic proceedings have failed to give adequate protection, either in an 
individual case or structurally. 
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10.  Mr Felipe González, Commissioner, Rapporteur on Migrants, Inter-American Commission 
on Human Rights 
 
On behalf of the Inter-American Commission on Human Rights and its Rapporteurship on the Rights of 
Migrant Workers and Members of their families I would like to thank the Colloquium organizers, the 
Council of Europe, and the United Nations High Commissioner for Refugees for arranging this important 
event and inviting me to address this distinguished panel and audience on the role that the Inter-
American Commission on Human Rights has played in the protection from refoulement in the Americas.   

The movement of populations has been a constant occurrence throughout the history of mankind.  
International migration will remain present and evidence indicates that it is unlikely to decrease in the 
foreseeable future.  According to the International Organization for Migration, an estimated 214 million 
people reside outside of their country of birth or nationality.  Out of them, more than 57 million of them 
are residing in the Americas. From this figure, 50 million are in North America, primarily in the United 
States and 7 million reside throughout the rest of Latin America and the Caribbean.  This figure 
represents 27% of migrants worldwide.  These figures are a clear indication of the magnitude of 
international migration in the Americas.  There has been an increase of almost 65 million international 
migrants worldwide in the last decade and it is predicted that this figure could rise to 405 million by 
2050.  In the case of refugees, the United Nations High Commissioner for Refugees has estimated that 
there are more than 15 million refugees worldwide, of which more than 500 thousand are in the 
Americas, mainly in the United States and Canada.  

We are currently at a year of significant anniversaries.  Just six months ago, we were celebrating the 60th 
anniversary of the United Nations High Commissioner for Refugees and now we are approaching the 
celebration of World Refugee Day, the 60th anniversary of the UN Convention relating to the Status of 
Refugees and the 50th anniversary of the Convention on the Reduction of Statelessness.  This being said, 
I believe it is an opportune time to analyze how the Inter-American Commission has addressed the issue 
of protection from refoulement.   

The most important development of the 1951 Convention relating to the Status of Refugees is the 
establishment of the principle of non-refoulement in Article 33, which prohibits the return of a refugee 
to a country ‘where his life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion.”  This principle has been recognized as the 
bedrock of asylum and of international refugee law. The IACHR Rapporteurship on the Rights of Migrant 
Workers and Members of their Families has stated that the principle of non-refoulement, has entered 
into customary international law and is considered a norm of jus cogens.  The importance of the 1951 
Convention and the 1967 Protocol is widely recognized by the States.   

Over the last few decades there has been a development in human rights law, particularly through the 
practice of the regional bodies of human rights that has pushed the threshold of the right to non-
refoulement. Not only does this apply to refugees but also to any person in a refugee-like situation (such 
as aliens claiming surrogate international protection).  Therefore, this extends to those who are at risk of 
torture or inhuman and degrading treatment or punishment, and also applies where there is a threat to 
life, freedom from slavery, liberty and security of a person, protection against ex post facto criminality, 
privacy and family life, or freedom of thought, conscience or religion. 
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The American continent has a long tradition of enforcing the protection of diplomatic and territorial 
asylum.  Since its creation in 1959, the Inter-American Commission on Human Rights has dealt with 
issues that regard the protection of forcibly displaced persons in its early reports on Political Refugees in 
the Americas.  Conversely, by the 1960s, this reality had changed to a massive exodus of refugees from 
the Caribbean, particularly by Cubans following the Cuban Revolution.  The challenges that military 
dictatorships posed in the 1970s in the Southern Cone also tested the responsiveness of the Inter-
American Commission in regard to the protection of exiles.   During the next decade, similar challenges 
occurred as a result of civil wars in Central America.   

At the Inter-American level, conventional recognition of the States’ non-refoulement obligation is found 
in the 1969 American Convention on Human Rights and in the 1985 Inter-American Convention to 
Prevent and Punish Torture.  Article 22 (8) of the American Convention on Human Rights states that: ‘In 
no case may any alien be deported or returned to a country, regardless of whether or not it is his 
country of origin, if in that country his right to life or personal freedom is in danger of being violated 
because of his race, nationality, religion, social status or political opinions.’  As you may see, the 
American Convention set forth an absolute prohibition against refoulement for any alien (not just 
refugees), without exceptions of any sort. 

In addition, Article 13 (4) of the Inter-American Convention to Prevent and Punish Torture complements 
the broad protection against refoulement stipulated by the just mentioned Article of the American 
Convention, by specifically covering any protection gaps relating to persons in the process of 
extradition.  The provision of non-refoulement established by Article 13 (4) states that ‘Extradition shall 
not be granted nor shall the person sought be returned when there are grounds to believe that this life 
is in danger, that he will be subject or torture or inhume treatment, or that he will be tried by special or 
ad hoc courts in the requesting State’.  Once again, this norm involves an absolute prohibition of return 
according a wider range of eligibility. 

Furthermore, the Commission has stated that ‘for persons who have been subject to certain forms of 
persecution, such as torture, return to their home country would place them at a risk which is 
impermissible under international law.’  As noted above, the prohibition of torture as a norm of jus 
cogens – as codified in the American Declaration generally, and by Article 3 of the UN Convention 
against Torture in the context of expulsion – applies beyond the terms of the 1951 Convention on the 
Status of Refugees.  The fact that a person is suspected of or deemed to have some relation to terrorism 
– stated the Commission – does not modify the obligation of the State to refrain from return where 
substantial grounds of a real risk of inhuman treatment are at issue. 

In the framework of its quasi-judicial functions, it wasn’t until 1997 that the Commission determined the 
merits of a case concerning the right of asylum.  The case concerned the return of Haitian nationals who 
were interdicted at High Sea by the US authorities.  In the case of Haitian Interdiction v. United States 
(1997), the State argued that the principle of non-refoulement obligation is a rather limited obligation, 
only relevant with respect to refugees who have reached the territory of a contracting State, and does 
not apply to persons interdicted at the High Seas.   

The United States Supreme Court had found in this case that the principle of non-refoulement in Article 
33 of the Convention on the Status of Refugees did not apply to the Haitians who were interdicted on 
the High Seas and not in United States’ territory.  The Commission determined instead that Article 33 
had no geographical limitations, as the United Nations High Commissioner for Refugees had stated in its 
amicus curiae brief submitted before the US Supreme Court.  This was a relevant aspect to interpret the 
scope of the American Declaration on the Rights and Duties of Man about this matter.  
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The Commission decided that interdiction and return policies of Haitian nationals at sea had violated the 
right of asylum, the right to life, liberty and personal security and the right to equality before the law of 
the American Declaration on the Rights and Duties of Man.  Because the US has not ratified the 
American Convention on Human Rights, the Commission must rely on the American Declaration (an 
instrument from the OAS) to decide cases about the US.   

Another interesting case in the protection from refoulement came 10 years later.  In the case of Andrea 
Mortlock v. United States, regarding a Jamaican national living in the United States as a legal permanent 
resident with a US-citizen daughter and son.  Ms. Mortlock was ordered deported, in absentia, in 1995 
based on a previous criminal conviction.  However, she was HIV-positive, and required anti-retroviral 
therapy that was unavailable in Jamaica in order to survive.   

In this case the Commission considered ‘that a change in status quo, to the detriment of an alien subject 
to a deportation procedure could be tantamount to a form of punishment.  In every case, the removal of 
an alien must be considered in subjective terms.’  Additionally, when referring to the expulsion of 
persons with serious health conditions, such as Ms Mortlock, the Commission stated ‘the appropriate 
test is whether the humanitarian appeal of the case is so powerful that it could not reasonably be 
resisted by the authorities of a civilized state.  More specifically, the question to answer is whether, on 
humanitarian grounds, a person’s medical condition, is such that he or she should not be expelled unless 
it can be shown that the medical and social facilities that he or she undeniably requires are actually 
available in the receiving state.  Therefore, the applicable standard will consist of whether the 
deportation will create extraordinary hardship to the deportee and her family and may well amount to a 
death sentence given two principle considerations: (1) the availability of medical care in the receiving 
country and (2) the availability of social services and support, in particular the presence of close 
relatives.’ 

The Commission found that knowingly sending Ms Mortlock to Jamaica with the knowledge of her 
current health care regime and the country’s sub-standard access to similar health care for those with 
HIV/AIDS would violate the protection of Article 27 of the American Declaration not to receive cruel, 
infamous, or unusual punishment, and would constitute a de facto sentence to protracted suffering and 
unnecessarily premature death.  Accordingly, the Commission recommended the State to refrain from 
removing Ms. Mortlock from its jurisdiction pursuant to the deportation at issue in this case.   

The most recent case dealing with this issue is the case of Wayne Smith, Hugo Armendariz et al. v. 
United States.  This may be considered as the Commission leading case in situations when the removal 
or expulsion of a deportee may affect his or her right to family and the best interest of children of 
deportees.  Mr Wayne Smith and Mr Hugo Armendariz, lawful permanent residents of the United States 
for 25 and 35 years respectively, were deported from the United State for non-violent criminal offences 
that had occurred many years prior to their deportation.  These deportations were carried out without 
giving them the opportunity to present a humanitarian defence to deportation or to have their rights to 
family duly considered before deportation.  Nor were the best interests of their respective US citizen 
children taken into account by any decision maker.  The refusal to consider this evidence led to 
substantive violations of the rights of their US citizen family members to establish a family.  According to 
the Commission, the United States government also violated the special protections that should be 
accorded to children who are affected by deportation proceedings.  The Commission found that a 
balancing test is the only mechanism to reach a fair decision between the competing individual human 
rights and the needs asserted by the State during deportation proceedings.  According to the decision, 
the Commission recommended to the United States the following: to permit Wayne Smith and Hugo 
Armendariz to return to the United States at the expense of the State; to reopen Wayne Smith and Hugo 
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Armendariz’s respective immigration proceedings and permit them to present their humanitarian 
defenses to removal from the United States; and to allow a competent, independent immigration judge 
to apply a balancing test to Wayne Smith and Hugo Armendariz’s individual cases that duly consider 
their humanitarian defenses and can provide meaningful relief.   

In the developing of these standards in the two cases that I just mentioned, the Commission took into 
consideration the case law of the European Court of Human Rights and the Human Rights Committee at 
the UN.  Currently, the Commission is examining other cases that concern the protection from 
refoulement.    

I am going to refer now to a few precautionary measures decided by the Commission related to this 
matter.  The Inter-American Commission on Human Rights may both issue precautionary measures 
when there is a pending case or when there is no such case pending because the scope of the roles of 
the Commission goes well beyond its decision-making role.  

Under the principle of non-refoulement, the Commission has granted precautionary measures in 
situations of imminent expulsion or extradition, when the execution of such acts could threaten the 
rights to life and integrity of the concerned person.  Additionally, the Commission has gone further to 
expand the scope of the right of non-return to grave and urgent situations that concern health, liberty 
and security of person, privacy and family life, best interests of the child, or freedom of religion.  In this 
sense, the practice of the Commission in granting precautionary measures has evolved to the point to 
ask the States to refrain from removing an alien to a country where his or her health, liberty and 
security, privacy and family life, best interest of children, or freedom of religion could be at risk.  

I am going to make reference to a few of these precautionary measures.  The first of these is a measure 
that just had a development two days ago and concerns the situation of a Chinese citizen in Peru.  This 
person’s extradition was requested by China because of an accusation of fraud.  Fraud carries the death 
penalty in China and while China provided some assurances through its Consulate in Lima that the death 
penalty would not be carried out in this case should the individual be extradited, these assurances were 
not received from the highest level of the Chinese authorities and a request for measures was presented 
at the Commission. 

The Commission established that there was an imminent risk that this individual’s life would be 
threatened if he were deported to China.  At some point the Supreme Court of Peru allowed the 
extradition to proceed and at the same time in its statement it noted that the precautionary measures 
were not considered legally binding.  The Commission decided to go to the Inter-American Court of 
Human Rights and request a provisional measure to the Inter-American Court.   

The Commission usually issues a precautionary measure and most of the States follow the Commission’s 
decision but when a State does not do that the Commission will go to the Court ad request an urgent 
measure from it (called provisional measure).  The Commission cannot however go to the Inter-
American Court in the cases related to the United States, which has not recognized the Court’s 
jurisdiction.  However, Peru had and the Commission requested the measure which was issued on a 
temporary basis by the Inter-American Court of Human Rights and at the same time a case is pending 
before the Commission.   

However, two-days ago the Constitutional Tribunal of Peru, in deciding this matter, established that the 
extradition could not proceed precisely for the same reasons that the Commission found to grant the 
precautionary measures so this person has to be judged in Peru and not in China.   
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Another precautionary measure relevant to our discussion was the one granted in favour of Andrea 
Mortlock, whose case I mentioned earlier (the Jamaican national living with HIV).  In addition to deciding 
the case, the Commission first issued a precautionary measure in her favour.  The Commission asked the 
US, through the precautionary measure, to refrain from deporting Ms. Mortlock to Jamaica, pending the 
Commission’s examination of her petition on the basis that Ms. Mortlock’s deportation would render 
any eventual decision by the Commission ineffective and would cause irreparable harm.  

The Commission has reaffirmed these standards in a recent precautionary measure decision granted in 
favour of five Haitians who were pending deportation from the United States.  In its initial request, the 
petitioners alleged that the Commission should order precautionary measures in favour of Gary Resil, 
Harry Mocombe, Roland Joseph, Evel Camelien and Pierre Louis.  The petitioners also alleged that this 
should be the case for all similarly-situated detained Haitian nationals who had final orders of removal 
from the US immigration authorities, based on criminal offences and who faced imminent and forcible 
deportation to Haiti.  This was in order to prevent the risk of death, degrading treatment, arbitrary 
detention and permanent separation from family members who would face the petitioners in case of 
being deported to Haiti.  In the case of the five mentioned persons, the petitioners alleged that they 
would not be able to continue with their life-sustaining treatments for HIV and schizophrenia.  The 
request for precautionary measures alleged that the life and health of these five individuals could be at 
grave risk if they were deported to Haiti.  They would most likely remain in custody, without access to 
food, drinking water, or adequate medical treatment.  It also indicated that these individuals have their 
immediate families in the United States and that most of their family members in Haiti had died in the 
January 2010 earthquake.   

On February 1, 2011, the Commission granted precautionary measures in favour of the five persons 
suffering from serious physical or mental illness.  The Commission asked the United States to suspend 
the deportation process in the case of the five beneficiaries until: (1) Haiti is able to guarantee that 
detention conditions and access to medical care for persons in custody comply with applicable minimum 
standards and (2) the procedures in place to decide upon and review the deportation of the five 
beneficiaries adequately take into account their right to family life and family ties in the United States. 

Applying the same criteria, in May 25, 2011, the Commission extended this precautionary measure to 32 
other Haitians facing deportation to Haiti, whose lives and health would be at grave risk in that country 
because of their medical conditions and the absence of family members in Haiti who would be able to 
assist them in obtaining medical treatment, food, and drinking water.  In fact the United States has 
suspended these deportations following the request from the Commission and also based on requests 
from civil society.   

There are a number of other precautionary measures but I will just mention two more – the first 
regarding the freedom of religion and the other the best interests of the child.   

The first one concerned precautionary measures for Ikbal Iskander and Gina Aziez against Canada.  
These measures were to stay the deportation of the Ikbal Iskander, a citizen of both Sudan and Egypt, 
and her four year old daughter Gina Aziez, a Canadian citizen.  The deportation from Canada was 
scheduled for February 22, 2002.  Ms. Iskander had sought refuge in Canada and claimed that she fled 
religious and gender persecution and also an abusive spouse in Egypt.  She claimed to have no 
knowledge of the whereabouts of her husband and her non-Canadian children.  Her husband was 
Islamic and she converted from Islam to Coptic Christianity and claimed that she would be considered an 
apostate if deported to Egypt.  She feared that physical harm would occur to her if deported.  Her claim 
for refugee status was denied by Canada, as was her application for leave and for judicial review.   
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The Commission noted that Ms. Iskander still had domestic remedies to exhaust and if she were 
deported those remedies would be rendered moot.  The Commission thus requested that the 
deportation be stayed and that information on the measures taken by the Government to stay the 
deportation be presented to the Commission within ten days.  At the expiration of ten days, no 
information was presented with regard to the request for precautionary measures.  On July 30, 2002 
however, the Commission received information from the State indicating that Ms. Iskander had not 
been deported.  Further information was submitted informally to the effect that on February 21, 2002 
the Federal Court of Canada Trial Division granted the stay of execution of Ms. Iskander’s deportation.   

Finally, concerning protection from refoulement and the best interests of the child, the Commission has 
granted precautionary measures to protect the best interests of the Child regarding serious harm that 
they endure because the deportation or expulsion of their parents.   

Specifically, in the case of Andrew Levi Harte, the Commission requested Canada not to carry out the 
deportation of the petitioner to Guyana while his case was pending, based on the fact that the children’s 
mother, a Canadian resident, had suffered from schizophrenia and presumably was incapable of caring 
for them; that the claimant was completely responsible for their care, upbringing, and lacked the 
resources or the ability to care for them in Guyana; and finally, that the claimant did not have any family 
or social support in Guyana that would have helped her care for her children.   

There are other cases as well, so we see that there is a jurisprudence that has been developed by the 
Commission, both through its case law and precautionary measures although you may see that almost 
all of the cases concern either Canada or the United States.  This is clearly as a result of the facts that in 
most situations migrants have a fear or do not have access to a lawyer or an organization that might 
help them to present a case or precautionary measures before the Inter-American System of Human 
Rights. 

In fact, just last year, for the first time, the Inter-American Court of Human Rights decided a case on 
migrant. It referred to an Ecuadorian citizen in Panama. Because the Commission cannot bring cases 
concerning the US and Canada before the Inter-American Court as they have not recognized the Court’s 
jurisdiction, the Court can only decide on cases concerning States of Latin-American or the few 
Caribbean countries that have recognized the Court’s jurisdiction. 

As such the Rapporteurship on Migrants is trying to monitor the situation of migrants, making use of the 
tools that the Commission has in addition to its case law and precautionary measures.   

11.  Discussion 1 
 
The first discussion session of the Colloquium focused largely on the use of interim measures by the Inter-
American and European systems and the expanding notion of non-refoulement under the Inter-American 
system.  

Interim Measures 

The discussion began with a participant asking whether, within the European system, there have been 
cases where individuals have been deported before interim measures have been granted and, if so, 
what remedies are available upon such an event.  
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In response it was noted that, sadly, if an individual is deported before an interim measure has been 
granted or requested then the European Court of Human Rights loses track of the individual altogether 
and no interim measure is taken at all.  If, however, an individual is removed counter to an interim 
measure there would clearly be a violation of the right of individual petition contained in Article 34 
ECHR and possibly also of Article 3 ECHR (prohibition of torture or inhuman or degrading treatment or 
punishment).  In addition, the discussion highlighted that in Mamatkulov and Askarov v. Turkey (Appl. 
nos. 4627/99 and 46951/99), the case in which the binding nature of interim measures were first 
recognized by the ECtHR, the applicant was removed and that was why it was particularly critical to 
decide the question of whether the measures had binding effect. The Court found a violation of Article 
34 ECHR, however this may not, in reality, provide a positive outcome for the applicant, as the finding of 
a violation does not provide him with the right to be returned to the member state that removed him. 

Non-Refoulement  

The second intervention questioned whether, since the principle of non-refoulement was included in the 
American Convention on Human Rights, it could now be claimed that in the Americas the principle of 
non-refoulement has become the right to non-refoulement.  

In response it was presented that there was indeed a right to non-refoulement within the Inter-
American system.  This was thought to be a right connected to more general rights.  Additionally, the 
Inter-American Commission on Human Rights has stated that the right to non-refoulement has become a 
principle of customary international law, meaning that the IACHR will widely enforce the right.  The 
IACHR has been doing this through its case law.  

Scope of Precautionary Measures 

Following from this point, a question was raised regarding the perception that the Inter-American 
Commission on Human Rights granted precautionary measures on a broader array of issues than the 
European Court of Human Rights.  It was noted that the ECtHR would never consider granting interim 
measures in cases regarding freedom of religion or the interests of children due to the potential spike in 
the increase of applications that would follow.  The intervener queried why this does not happen at the 
IACHR. 

In response, the Colloquium heard that the Inter-American Commission on Human Rights is not a judicial 
body so the amount of petitions received by itself and the European Court of Human Rights are not 
comparable.  If there was access to a judicial body within the Inter-American system it is likely that there 
would be many more requests for precautionary measures.  The IACHR receives between 300–350 
requests for precautionary measures each year and will only grant these when a right is seriously 
affected.  Ninety per cent of the measures issued concern a threat to life; however, the majority of 
requests for measures relate to claims of unfair imprisonment in which only the gravest claims are 
granted.  Additionally, the majority of claims related to three states — Colombia, Guatemala and Mexico 
— all of which have systems to enforce the measures.   Ultimately, the levels of enforcement of the 
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measures were thought to be higher than the level of enforcement of final decisions on the various 
petitions received by the IACHR.  This was attributed to the fact that they were simpler to enforce. 

Interim Measures, Fair Trial and Effective Remedy 

The final intervention of the session noted with pleasant surprise the broad approach taken by the Inter-
American Commission on Human Rights with regard to precautionary measures.  Continuing, the 
intervener questioned, within the European system, whether all of the Rule 39 cases had been 
examined by a domestic court or if these were cases in which there was no effective remedy in the host 
country.  Such cases are most important if there is no effective suspensive remedy before a court or 
independent authority. Additionally the intervener added that the case law of the Inter-American Court 
of Human Rights applies a right to a fair trial even in cases of deportation, while there is highly 
objectionable case law from the ECtHR which states that the right to a fair trial does not apply in 
deportation cases, even if there is a civil right in place.  

In response it was noted that there is no inclination on the ECtHR’s behalf to rule that Article 6 ECHR 
(right to a fair trial) applies to asylum cases, although a judge who recently left stated that it was only a 
matter of time until this occurred.  However this remains unlikely at present.  There has been a growth 
in the requirements of Article 13 ECHR (right to an effective remedy) that provides many of the same 
guarantees, including the need for a level of independence. Furthermore, Article 6 does not provide for 
legal aid in civil cases, however under Article 13 ECHR there is increasing discussion about the level of 
assistance provided.  

On the question of the Rule 39 requests that had been addressed by the domestic court there was 
recently a large number of Swedish cases in which full documentation was not provided, so the 
European Court of Human Rights does not know.  The Swedish cases that had been addressed by the 
ECtHR were addressed by the Migration Board, the vast majority had been addressed by the 
Immigration Board and the Migration Court, and a limited number had reached the Migration Court of 
Appeal.  
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"Session on overview of the access to human rights systems with a focus on protection from 
refoulement", © photo Council of Europe, June 2011, showing from left to right: 
- Mr Stephen Phillips, Deputy Section Registrar, European Court of Human Rights, Strasbourg 
- Mrs Madeline Garlick, Head of Unit, Policy and Legal Support Unit, Bureau for Europe, UNHCR, Brussels 
- Mr Felipe González, Commissioner, Rapporteur on Migrants, Inter-American Commission on Human   
  Rights 
- Mr Shana Kaninda, Senior Liaison Officer (East African Community), UNHCR Arusha 
 

12.  Mr Shana Kaninda, Senior Liaison Officer (East African Community), UNHCR Arusha 
 
Within the African human rights system, there is a clear linkage between the African Commission on 
Human and Peoples’ Rights (hereinafter referred to as the African Commission) and the African Court on 
Human and Peoples’ Rights (hereinafter referred to as the African Court) in light of the complimentary 
relationship between these two human rights institutions.20  Indeed, the effective protection of human 

                                                           
20 Art. 2 of  the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African 
Court on Human and Peoples’ Rights spells out the relationship between the African Court and the African 
Commission as follows: 
“The Court shall, bearing in mind the provisions of this Protocol, complement the protective mandate of the African 
Commission on Human and Peoples’ Rights conferred upon it by the African Charter on Human and Peoples’ 
Rights.” 
In addition, Rule 29 of the Rules of the African Court provides further details on the relations between the Court 
and the African Commission. 
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and peoples’ rights in Africa had been limited by the absence of an effective judicial institution with 
supra-national oversight of the conduct of African States.  Hence, when the African Charter on Human 
and Peoples’ Rights (hereinafter referred to as the African Charter) was adopted in 1981, it provided for 
the African Commission to receive and consider complaints on violations of human and peoples’ rights 
under the African Charter.  
 
However, the decisions of the African Commission are not binding as it can only make recommendations 
to violating States to redress the situation.  As a result, most of African governments routinely ignored 
the African Commission’s recommendations. It is for this reason that the African Court was established 
under the Protocol to the African Charter of 9 June 1998.  The judgments of the African Court are 
binding and States Parties to the Protocol have committed themselves, through the provision of Article 
30, to comply with the judgments of the Court and to guarantee their execution.21 
 
At the sub-regional level, judicial bodies have emerged from various Regional Economic Communities 
(RECs) in Africa such as the COMESA Court of Justice, the ECOWAS Court of Justice, the East African 
Court of Justice, the UEMOA Court of Justice and the SADC Tribunal.  These courts and tribunals of the 
RECs were established primarily to supervise the operation of the founding RECs treaties and for dispute 
resolution between them member states thereof.  However, these sub-regional judicial institutions also 
have jurisdiction over human rights norms, which are defined by the African Charter.  Moreover, given 
the development of the judicial mechanisms of regional economic integration, most African countries 
have become parties to more than one mechanism of supra-national judicial oversight of human rights 
norms.  
 
In view of the concurrent jurisdiction on human rights matters between the continent-wide supra-
national oversight mechanisms and those of the sub-regional economic integration, concerns arose on 
how the competence of these sub-regional courts and tribunals could be reconciled with that of the 
African Court.22  Another key issue raised, notably by civil society in Africa, is the effectiveness of the 
access to the African Court.23 
 

                                                           
21 The Protocol has also put a mechanism in place, under the provisions of Arts. 29 and 31, aiming to ensure 
compliance with the African Court’s judgments. Indeed, in addition to its notification to the parties to the case, the 
judgment is also transmitted to AU member states and to the African Commission, as well as to the AU Council of 
Ministers in order for the latter to monitor the execution of the judgment on behalf of the Assembly of Heads of 
State and Government. Moreover, the annual report of the African Court to each regular session of the Assembly 
specifies the cases in which a State has not complied with the Court’s judgment. 
22 Tall el Mansour, “The Relationship Between the ECOWAS Court of Justice and the Future African Court on 
Human and Peoples’ Rights”; Chidi A. Odinkalu, “Complementarity, Competition or Contradiction: The Relationship 
between the African Court on Human and Peoples’ Rights and Regional Economic Courts in East and Southern 
Africa” (Presentation to the Conference of East and Southern African States on the Protocol Establishing the Court 
on Human and Peoples’ Rights, Gaborone, Botswana, 9-10 December 2003).  
23 The Coalition for an Effective African Court on Human and Peoples’ Rights, which is a grouping of some 300 
African NGOs and individuals. 
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Jurisdiction 

The African Court has jurisdiction over all cases and disputes submitted to it concerning the 
interpretation and application of the African Charter, the Protocol establishing the Court and any other 
relevant human rights instrument ratified by the States that are party to a case.24  The Court shall 
determine disputes concerning whether or not it has jurisdiction to preside over a matter.  In fact, the 
establishment of the African Court complements and reinforces the functions of the African 
Commission.25 
 
In this regard, Mr. Odinkalu highlights that “it is clear from [Articles 2 and 3(1) of the Protocol] that the 
drafters of the Protocol envisioned the Court as the supervisory judicial institution for the African 
Charter, Protocols under it and, indeed, for human rights instruments applicable to African States.”  He 
further points out that “while there is a clear indication of a primary role of the Court in the supervision 
of the protective aspects of the African Charter on Human and Peoples’ Rights, there is no suggestion of 
exclusivity of jurisdiction.”26 
 
While the courts and tribunals of the RECs were established primarily to supervise, interpret and provide 
dispute resolution in respect of the provisions of the regional economic integration treaties, they also 
have jurisdiction on human rights matters.  As such, their mandates overlap with those of the African 
Court and the Commission.  In this regard, to prevent competition and ensure complimentary of 
competence between the various human rights protective mechanisms, an institutional coordination 
between all human rights oversight institutions in Africa has been strongly suggested.27  This should be 
done following the existing model of cooperation between the African Court and the Commission. 
 
Access to the African Human Rights System 

Access to the African human rights system is variable.  Access to the courts and tribunals of the RECs is 
generally open to States, organizations and individuals as well.  For instance, under the Treaty for the 
Establishment of the East African Community, a partner State, the Secretary General, and any legal or 
natural person who is resident in a partner State may submit a case to the East African Court of Justice.28 
Similarly, under the Protocol on the Tribunal in the Southern African Development Community, member 

                                                           
24 Art. 3 of the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African 
Court on Human and Peoples’ Rights. 
25 Under the provisions of Art. 45 of the African Charter on Human and Peoples’ Rights, the functions of the African 
Commission are threefold: (i) to promote human and peoples’ rights; (ii) to ensure the protection of human and 
peoples’ rights under conditions laid down by the African Charter; and (iii) to interpret all the provisions of the 
African Charter at the request of a state party, an institution of the AU, or an African organisation recognized by 
the AU.  
26 Odinkalu, Op.Cit., page 5. 
27 Odinkalu, Op. Cit., page 12; Tall el Mansour, Op. Cit. page 5; Coalition for an Effective African Court on Human 
and Peoples’ Rights, “Strategic Planning Document for the Coalition for an Effective African Court on Human and 
Peoples’ Rights: 2008 – 2010,” page 9.  
28 Arts. 28, 29 and 30 of the Treaty for the Establishment of the East African Community. 
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states, the community, and natural or legal persons may submit a case to the SADC Tribunal.29 
Moreover, the Protocol allows a member state, a natural or legal person who has an interest of a legal 
nature in a dispute before the Tribunal, to apply for permission to intervene in the proceedings.30  
 
Direct access to the African Court remains a serious challenge for individuals and NGOs. Indeed, under 
the provisions of Article 5 of the Protocol establishing the African Court, only the African Commission, 
State Parties and African Intergovernmental Organisations are entitled to submit cases to the Court. 
While the African Commission has a pivotal role as a litigant before the African Court, NGOs with 
observer status before the Commission, and individuals’ rights to institute cases directly before the 
Court are subject to a declaration of a concerned State accepting the competence of the Court for such 
direct submission of a case before the Court in accordance with Article 34(6) of the Protocol.31  
 
The aforementioned provision considerably limits the direct access to the African Court for individuals 
and NGOs. The Court has set its jurisprudence to restrict its competence over petitions submitted under 
Article 5 (3) of the Protocol as seen in the case of Yogogombaye v. The Republic of Senegal on 15 
December 2009.  This jurisprudence has been implicitly confirmed in the recent case of the African 
Commission on Human and Peoples’ Rights v. Great Socialist People’s Libyan Arab Jamahhiriya on 25 
March 2011 as the complaint actually originated from a group of NGOs.  It is expected that this 
restriction of direct access to the African Court for individuals and NGOs may continue to persist as to 
date only five member states have made the declaration under Article 34 (6).32  
 
Protection from refoulement 

The African Court is a relatively new institution and has not yet developed a body of case law aimed at 
safeguarding refugees and asylum-seekers against refoulement.  Since its establishment the Court has 
rendered two decisions to date, including one judgment on the limitation of its in personam jurisdiction 
on 15 December 2009 and one order for provisional measures against Libya on 25 March 2011.  
Likewise, decisions ruled to date by judicial bodies of the RECs relate mostly to the interpretation and 
implementation of the treaties establishing the regional economic integration of various sub-regions in 
Africa rather than human rights matters. 
 
Notwithstanding this, there is potential for the African Court to develop a legal protection framework 
for refugees and other forcibly displaced persons.  This is possible under Article 7 of the African 
Protocol, which provides the Court with a wide range of sources of law to be applied which go beyond 
the provisions of the Charter, and also includes any other relevant human rights instruments ratified by 
the States concerned in a particular case.  
                                                           
29 Arts. 17, 18 and 19 of the Protocol on Tribunal in the Southern African Development Community. 
30 Ibid., Art. 30. 
31 Art. 34 (6) of the Protocol provides: “At the time of the ratification of this Protocol or any time thereafter, the 
State shall make a declaration accepting the competence of the Court to receive cases under Art. 5 (3) of this 
Protocol. The Court shall not receive any petition under Art- 5 (3) involving a State Party which has not made such 
a declaration.” 
32 These states include, in alphabetical order, Burkina Faso, Ghana, Malawi, Mali and Tanzania. 
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Indeed, according to the African Court, the Charter provides that the sources of law that apply to the 
monitoring of its implementation include international law on human rights, notably from the provisions 
of various African instruments on human and peoples’ rights, the Constitutive Act of the African Union, 
the Charter of the United Nations and the Universal Declaration of Human Rights.  These sources of law 
also include other instruments adopted by the United Nations and by African countries in the field of 
human and peoples’ rights as well as from the provisions of various instruments adopted within the 
specialised agencies of the United Nations of which the parties to the African Charter are members.  
 
Finally, it is worth noting that the African Charter does not explicitly mention the principle of non-
refoulement.  It nonetheless implicitly refers to this important protective principle under Article 12 
which re-affirms the right to asylum (Article 12 (3)) and prohibits unlawful expulsion of aliens legally 
admitted in the territory of a State Party to the Charter (Article12 (4)), including mass expulsion on 
account of nationality, race, ethnicity or religion (Article 12 (5)).  On the basis of this Article, the African 
Commission has developed jurisprudence on unlawful expulsions.  The Commission’s recommendations 
to States practicing unlawful expulsions are not, however, binding as aforementioned in paragraph 2 of 
this overview.   
 

 
© photo Council of Europe, June 2011, showing from left to right: 
- Mr Felipe González, Commissioner, Rapporteur on Migrants, Inter-American Commission on Human  
  Rights, Washington 
- Mr Shana Kaninda, Senior Liaison Officer (East African Community), UNHCR Arusha 
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13. Discussion 2 
  
The second discussion session gave participants an opportunity to continue and extend the earlier 
discussion by raising questions on issues that had been presented to the Colloquium throughout the day. 

Enforcement and Direct Access 

The first intervention raised comparisons between the use and enforcement of legally binding 
resolutions within both the Inter-American and African systems and addressed the issue of direct access 
within the two systems.  The intervener noted that the situation was similar between the two regions in 
that the Inter-American Convention on Human Rights states that the decisions of the Inter-American 
Court of Human Rights are legally binding and that this applies to provisional measures adopted by the 
IACtHR.   

In relation to the Inter-American Commission on Human Rights, adopted decisions were largely moral in 
character. However, as States began to move towards a democratic model, the Commission expressed 
its binding nature on the basis that it was charged with providing an authentic interpretation of the 
various human rights instruments.  This issue was brought before the Inter-American Court of Human 
Rights where the Inter-American Commission on Human Rights argued that failure to comply was 
equivalent to a violation of the Inter-American Convention on Human Rights.  The IACtHR stated that 
this was not a matter for it to decide because it was not a second instance body but added, in obiter, 
that states must make their best efforts to comply with the IACHR’s decisions.  

Over time the General Assembly of the Organization of American States (OAS) began issuing resolutions 
in which they called on States to comply with the decisions of the Inter-American Commission on 
Human Rights and the Inter-American Court of Human Rights.  For the most part States recognize this 
although it cannot be considered an enforcement mechanism and the IACtHR and the IACHR must 
conduct their own follow-up on such issues.  This becomes complicated when the decisions address 
legislative reform or acting against perpetrators of various crimes.   

This aspect of the system was compared to the African system’s Council of Ministers that was deemed a 
significant step yet to be achieved by the Inter-American system (although the General Assembly of the 
OAS holds a comparable role in theory).  

Finally, in comparison to the European system, the issue of access to the tribunal was deemed to be, at 
present, unfeasible due to a lack of necessary resources. 

Improvements and Perceived Weaknesses within the Regional Systems 

The second intervention asked the panel whether, after having listened to the other speakers, they had 
gained any ideas as to how to improve their system and what weaknesses they perceived to be 
associated with their system.  
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The Colloquium heard that the position of the European Court of Human Rights is derived from its case 
law, which, in relation to interim measures, is strictly related to Article 3 ECHR issues.  This is extremely 
important because it is only through interim measures that a deportation can be stopped. However, if 
the ECtHR wished, there is scope to lift this restriction on interim measures.  

In contrast, it is clear that the Inter-American system does not share the same limitations and is able to 
successfully operate with interim measures applied in a wide-range of cases.  

A lack of direct access represents a major weakness within the African system.  This was largely due to a 
State-held fear regarding the consequences of allowing individuals to directly file a petition before a 
Court.  However, the speaker noted that it was a matter of time until direct access was granted and this 
would lead to an increase in the case law of the African Court on Human and Peoples’ Rights as occurred 
following the adoption of the 2005 Protocol granting direct access to the ECOWAS Court.     

The risk of jurisdictional conflict between the various bodies addressing human rights was also identified 
as a general weakness of the Inter-American system.  It was however noted that there should be a 
means of establishing a similar mechanism to what exists between the African Court on Human and 
Peoples’ Rights and the African Commission on Human and Peoples’ Rights to address this problem.  

Finally, in relation to the Inter-American system, complaints by migrants are heavily under-represented, 
with the majority of those received concerning either the United States or Canada and very few 
addressing Latin American States.  The critical mass of complaints that has been seen in other areas has 
yet to reach migrants.  Yet, again, it was noted that the issues of adequate resources play a significant 
role in this issue. 

Individual Access to Interim Measures and Increased Judicial Engagement of the African 
System 

The third intervention of the discussion noted that Article 27 of the Rules of the Inter-American Court of 
Human Rights provides a similar provision to Rule 39 of the Rules of the European Court of Human 
Rights in relation to interim measures.  The intervener asked whether, like Rule 39, Article 27 was 
accessible to individuals in light of the fact that they do not enjoy general access to the IACtHR and 
whether this lack of access was viewed as a significant impediment.   

In the African system, only limited groups enjoy access to the African Court on Human and Peoples’ 
Rights, however since 2005 individuals have had access to the ECOWAS Court.  This was presented as 
displaying the African system’s potential for increasing individual access.  Within the ECOWAS system 
the legislator was said to be acutely aware of the need to protect human rights.  While the ECOWAS 
Court was established in 1991, the first judicial appointments did not occur until 2002.  However, in 
2001 the Organization adopted a Protocol on democracy and the rule of law that has since proved an 
asset because it suggested the ECOWAS Community should have jurisdiction to examine allegations.  An 
additional 2005 Protocol was adopted to formally extend its jurisdiction that had previous been 
confined the diplomatic jurisdiction seen in the African Court on Human and Peoples’ Rights. 
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Additionally, it was noted that the Inter-American Court of Human Rights faces a clear obstacle in 
relation to resources, operating on an annual budget of 10,000,000 USD.  Direct access would clearly 
lead to a huge increase in cases.  Furthermore, access alone may not change the situation of migrants as 
there are additional issues including a general fear of migrants and a lack of a critical mass as seen in 
other areas that provides significant impediments.   

In conclusion it was suggested by one participant that there was no need to establish clear rights for 
refugees or the prohibition on refoulement because these principles are clearly addressed in various 
international instruments that can be applied.  However, it was noted from the perspective of ECOWAS 
that the international organs generally turn to the political institutions rather than other bodies when 
addressing these issues.  Instead these issues should be addressed through the Courts as well.  It is 
essential for the international organs, including UNHCR, to be in contact with the Courts in order to 
publicize the role and potential of the Courts.  In response to this, a speaker representing the African 
system fully endorsed the comments. 

Potential to extend the scope of Interim Measures before the ECtHR  

The fourth intervention asked whether the previously mentioned limitation on the scope of interim 
measures at the ECtHR would be impacted by the recent M.S.S. judgment.33  Specifically, it questioned 
the extent to which the Court recognized that the deprivation of decent living conditions constituted a 
violation of Article 3 ECHR, and whether it is imaginable that applicants may request interim measures 
to prevent expulsion that would lead to material destitution.  

In response, the Colloquium heard that there were a number of cases where people are to be returned 
from the Netherlands, Finland, and the UK to Cyprus, Malta, and Italy.  In these cases the question has 
become whether the applicant established a potential violation of Article 3 ECHR in the country of 
return not the country of origin.  There have been cases where the applicant was already in these 
countries and was able to detail particularly poor conditions and interim measures were applied.  In 
alternative cases they were not able to establish that the conditions were so poor and, as such, 
measures have been refused.  While M.S.S. was pending there was a policy of applying measures to all 
scheduled returns to Greece, but there is not such a policy with respect to other countries.  In the future 
there will likely be a communicated case in which the ECtHR will closely look at conditions in Cyprus, 
Malta, and Italy.  

Acceptance of Third-party Interventions or Amicus Briefs 

The fifth intervention of the discussion addressed the issue of third-party interventions, noting that 
organizations including UNHCR had been granted permission to intervene before the European Court of 
Human Rights, and asked whether the Inter-American Commission on Human Rights accepted amicus 
briefs, and, if so, what weight the IACHR affords these arguments.  

                                                           
33 European Court of Human Rights, M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment 
of 21 January 2011, at: http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 

http://www.unhcr.org/refworld/docid/4d39bc7f2.html
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The Colloquium was told that the Inter-American Court of Human Rights had accepted amicus petitions 
since the 1980s and the Inter-American Commission on Human Rights had allowed them for the past 
decade.  In cases regarding the rights of migrants most of the amicus briefs have been prepared by legal 
aid clinics in the United States.  Some civil society organizations had requested that the Commission 
hold thematic hearings on issues relating to migrants. The organizations were allowed to present their 
findings to the Commission and the findings are transmitted throughout the Americas.  

Accessibility and Efficiency, Suspensive Effect and the UN Committee Against Torture 

With the session drawing to a close, the final interventions were grouped.  The first recalled that the 
three regional systems were all technical and sophisticated and given their functions, asked whether 
they could be made more accessible and efficient in terms of protection.  

The Colloquium heard that the European Convention on Human Rights had separate provisions for 
individual petitions and access to the Court.  In terms of interim measures the then European 
Commission of Human Rights and the European Court of Human Rights were very careful in the cases 
where they applied the former Rule 36.  It took Governments a long time to accept individual petitions, 
increased access and binding interim measures.  As such, the ECtHR now must consider how to best 
maintain an international consensus on these issues.  Officially, the ECtHR would likely prefer less access 
while at the same time there are movements to improve access and knowledge (e.g. availability of 
translations, distribution of judgments, etc.).   

Next, a question regarding the suspensive effect of appeals to the French priority procedure (which does 
not provide for suspensive effect) asked what the positions of the ECtHR and UNHCR are on the issue.  

The participants heard that this issue was addressed in the pending case of I.M. v. France (Appl. no. 
9152/09) and that the European Court of Human Rights considers this issue to be a concern with a large 
number of related cases having been communicated to the French Government.  This is firmly under the 
ECtHR’s consideration however there have not yet been any decisions in relation to it.   

A comment then made reference to the UN Committee against Torture in relation to an earlier question 
regarding deportation of applicants.  The Colloquium heard that in certain instances the UN Committee 
would request the relevant State to detail what measures it has taken to ensure that the deported 
individual has been returned.   However, as the views of the UN Committee against Torture are not 
binding, it is formed as a request.  

The final question of the discussion addressed the issue of access to legal representation in relation to 
interim measures, which generally focused on prevention of expulsion.  However, the idea behind the 
measures is to ensure that a petition can successfully be heard.  As such, it would appear that some 
form of measure can be requested for purposes other than non-removal.  

The Colloquium heard that within the Inter-American system, it is now deemed critical to establish a 
fund for the litigation of victims’ claims.  Historically, the NGOs have represented the victims in these 
cases but victims lacked autonomy to litigate before the Inter-American Court of Human Rights.  The 
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IACtHR is now working with the Inter-American Federation of Public Defenders to provide free legal aid.  
At the same time a fund was established by the Inter-American Commission on Human Rights but this 
will be more complex due to the heavy case load they face. Regarding the use of urgent measures and 
regarding migrants these have strictly been limited to removal cases.     

 

Closing  

14.  Mrs Janice Lyn Marshall, Deputy Director, Division of International Protection, UNHCR 
 

In the closing I will not try to summarise today’s discussions but will try to pull out just a few of the 
common threads that I saw going through our discussion in the morning and in the afternoon.  There 
were many similarities, I think.  In the afternoon we saw many differences between the three human 
rights regional systems, but in the morning we saw many similarities in the way that the presenters 
viewed these.  

The common threads were that everyone was very positive, forward looking and energetic in their 
intention to use the regional human rights mechanisms to help to ensure the protection of the forcibly 
displaced.  I heard many people talk about the opportunities that these provide for common action to 
fulfil our common responsibility to protect and improve the lives of forcibly displaced people.  I heard 
everyone talk about sharing experiences and sharing lessons learned from the various systems which, as 
we heard this afternoon, are all at different places in their development and are developing in slightly 
different ways, but also in similar ways.  

I heard talk about continuing this conversation and about our moral and legal responsibility to work 
together to have cross-fertilisation and to again improve the lives of the forcibly displaced.  I also heard 
a lot of agreements about who are the important actors — what are the entities — which we need to 
make sure are engaged.  And, of course, first of all it is the regional systems themselves, the 
Commissions and the Courts which exist that are the main actors. It is also, of course, states — it is the 
governments that create these institutions but also need to follow these institutions. 

There is a lot of talk about civil society, the NGOs, the representatives of family members and others 
who bring these cases to the regional courts, and the international organizations, like UNHCR and 
others, who also can play a sort of advisory role through their interventions.  

I think there are also many differences which were much more highlighted this afternoon and, as I said, I 
am not going to try to summarise what we did in the afternoon but just to again reiterate some of the 
things that came out:  We see that in Europe, the system which has been going for much longer is much 
more highly developed and, in a sense, is a victim of its own success.  I think what we should be thinking 
about, as we think of the more developing systems (the Inter-American system and the African system) 
is how those regional systems can learn to fill this very evident gap, which is being filled by the European 
Court and to a certain extent others, in a more manageable way that doesn’t overwhelm them.  Is it by 
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better collaboration with national courts?  We heard that in Europe there is a movement to try and have 
national courts take on more of their responsibility.  Is it by the better training of lawyers or others who 
represent?  Are there other, more creative, ways we can think of to do this? 

There are two more things that came out of this afternoon that I want to mention.  One is the very clear 
and evident need in all the systems for the ability to apply interim measures to stop the removal of 
people whose life and freedom is endanger if they are removed and the challenge that was highlighted 
here in the final questions about access to these interim measures and how these can be better 
respected and implemented more effectively.  These are some of the challenges that we have to look at 
going forward.  

Finally, regarding this afternoon, I think we can see since we did focus on non-refoulement and stopping 
the return of people, that certainly in the European system and to a certain extent in the other systems, 
this has led to an expansion of the non-refoulement principle as set out in Article 33 of the 1951 
Convention relating to the Status of Refugees, in its scope and who it applies to; for which reasons and 
which types of harm but also, perhaps, in the Inter-American Court of Human Rights in its geographical 
scope as well — that is probably a bit of a question mark. 

So I think that we have had a very rich discussion on that.  And in closing, I think that tomorrow what we 
need to be focusing on is something that was mentioned by the UN Deputy High Commissioner for 
Refugees in his remarks this morning — going beyond Article 1 and Article 33 of the 1951 Convention 
and seeing how the regional human rights instruments and institutions can help us to expand and give 
more substance to the rights that are set out in Articles 2 through 32 of the 1951 Convention, the 
economic, social, political and cultural rights which are there but which we haven’t paid much attention 
to, and we will do that in the afternoon.  Also in the morning we will look at how we can use Article 1 of 
the 1951 Convention and the ideas that have developed in the regional and universal human rights 
systems to see how we can expand the scope of the Convention to victims of generalized violence or 
conflict which is an area of particular interest in the twenty-first century to UNHCR.  
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"Closing of the first day", © photo: Council of Europe, June 2011, showing from left to right: 
- Mrs Janice Lyn Marshall, Deputy Director, Division of International Protection, UNHCR 
- Mr Stephen Phillips, Deputy Section Registrar, European Court of Human Rights 
- Mrs Madeline Garlick, Head of Unit, Policy and Legal Support Unit, Bureau for Europe, UNHCR 
- Mr Felipe González, Commissioner, Rapporteur on Migrants, Inter-American Commission on Human    

Rights 
 

Day 2 – Thursday 16 June 2011  

Protecting People Fleeing Conflict and Generalized Violence  

15.  Chair: Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
 

My name is Guillermo Bettocchi and I am with the UNHCR Europe Bureau in Geneva. I will be chairing 
this morning’s session where we will be discussing a very important question for UNHCR, but more 
important for the people who are facing the risks of being caught in the middle of conflict and 
generalized violence. 

This morning we will be discussing the protection of people fleeing conflict and generalized violence.  I 
must say that I have always been baffled by the fact that an instrument like the 1951 Convention, that 
was devised and designed to ensure protection and durable solutions for people who were fleeing the 
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Second World War, is now interpreted as requiring to be applied only to people that are fleeing 
individualized persecution.  In my personal opinion this interpretation defeats the purpose of the 
instrument. 

I would also like to mention that the Statute that created the UNHCR contains a refugee definition that 
is similar to the one contained in the 1951 Convention and within UNHCR we have always interpreted 
that that definition not only covers those fleeing individual persecution but also those fleeing 
generalized violence and conflict.  

As was mentioned yesterday, there have been some regional instruments, in particular the 1969 
Organization of African Unity (OAU) Convention Governing the Specific Aspects of Refugee Problems in 
Africa and the 1984 Cartagena Declaration on Refugees, which expands the definition of refugee.  These 
ensure that the definition includes people who are fleeing the situation of generalized violence.  

In Europe, we have seen a process whereby governments, when they consider that people fleeing these 
types of situations are in need of international protection, apply what we call complementary forms of 
protection under the human rights protection regime and not under the refugee protection regime.  

So what we will be discussing this morning is whether the protection afforded to people fleeing these 
particular circumstances could be afforded — rather, should be afforded under the 1951 Convention 
refugee protection regime rather than the general human rights protection regime.  To answer these 
questions we have a panel representing the three continents that are present in the Colloquium plus 
UNHCR. 

 

16. Mr Cornelis Wouters, Senior Refugee Law Advisor, Division of International Protection, 
UNHCR                                      
 
On 28 January of this year, the United Nations High Commissioner for Refugees, Mr António Guterres, 
opened the judicial year of the European Court of Human Rights with a keynote address that ended 
with reference to Hannah Arendt’s 1943 essay entitled “We Refugees.”  In her Article Hannah Arendt 
developed the notion of the right to be protected from oppression and violence even when you are not 
specifically or directly targeted.  In order to be a refugee you do not need a strong opinion opposing 
your government; you do not need to be acting as a hero.  Simply the blood you are born from, the 
colour of your skin or the land from where you came can suffice.  
 
Seventy years ago people fled the cruelties of the Second World War.  Ever since, the world has 
witnessed an unparalleled number of conflicts.34  No one can contest that people should be protected 

                                                           
34 UN High Commissioner for Refugees, "Protection Gaps in Europe?  Persons fleeing the indiscriminate effects of 
generalized violence," 18 January 2011, available at: http://www.unhcr.org/refworld/docid/4d37d8402.html. 
 
 

http://www.unhcr.org/refworld/docid/4d37d8402.html
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from being returned to situations of war, conflict and violence when there is a danger to their lives or 
freedom.  Granting protection or asylum is one of the earliest hallmarks of civilisation.  In the last sixty 
years the world has witnessed the development of numerous laws aimed at protecting people fleeing a 
variety of dangers in their countries.  Protection is available through a growing number of refugee and 
human rights law instruments.  At the centre remains the 1951 Convention relating to the Status of 
Refugees.  
 
The 1951 Convention relating to the Status of Refugees 
 
The 1951 Convention is the only universal protection instrument directly applicable to refugees.  The 
Convention is premised on the notion that people should be protected from harm based on their 
ethnicity, their convictions, their opinions or the group they belong to.  It has long been postulated that 
the 1951 Refugee Convention does not protect the victims of conflict and violence as they are subjected 
to general violence and they are victims of indiscriminate violence, rather than being targeted for one of 
the Convention reasons.  However, the 1951 Refugee Convention is not only relevant for those who are 
individually and deliberately targeted.  A link to one of the Convention grounds is regularly present 
when people flee war or general violence.  
 
While the 1951 Refugee Convention applies to individuals and refugee status is granted on an individual 
basis, reality notes that entire groups or communities are displaced together/collectively.35  It would be 
absurd to believe that only some of these individuals benefit from refugee status, while others do not, 
even though they are both at risk.  Despite some contrary jurisprudence, individuals belonging to a 
displaced group do not need to be singled out.  A so-called differential risk assessment is not required. 
Once a person is subjected to a measure of such gravity that it can be considered ‘persecution’ and 
there is a connection to one of the Convention grounds, that person is at risk of being ‘persecuted’ in 
the sense of the Convention, irrespective of how many others are subjected to the same or similar 
measures.36  In other words, the size of the refugee movement is irrelevant to refugee status. 
 
Nonetheless, in order to qualify as a refugee a link must be established between the well-founded fear 
of persecution and one of the Convention grounds.  As mentioned, in situations of conflict or violence, 
such reasons are regularly present.  Convention reasons may lie in the causes of the conflict or violence, 
in their character or impact.  Numerous conflicts are motivated by ethnic, religious or political 
differences. In some conflicts forced displacement has become a tool or an objective rather than a mere 

                                                           
35 UN High Commissioner for Refugees, Handbook on Procedures and Criteria for Determining Refugee Status 
under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees, January 1992, available at: 
http://www.unhcr.org/refworld/docid/3ae6b3314.html.  
36 Grahl-Madsen 1966, p. 213. This approach is often referred to as the non-comparative approach, stipulating that 
persecution exists as long as persecutory intent can be identified regardless of whether a differential impact on the 
side of the applicant can be established, see Vanessa Holzer, “The Relevance of the 1951 Refugee Convention for 
the Protection of Individuals Forced to Flee Armed Conflicts”, in: Hertwig, Jana, Sylvia Maus, Almut Meyer zu 
Schwabedissen and Matthias Schuler (eds.), Global Risks. Constructing World Order through Law, Politics and 
Economics, Frankfurt am Main: Peter Lang, 2010, p. 111. 

http://www.unhcr.org/refworld/docid/3ae6b3314.html
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effect, as the practice of ethnic cleansing illustrates.   In other conflicts rape is used as a weapon of war 
targeting women and girls. These are all situations to which the 1951 Refugee Convention could apply. 
 
Let’s take a closer look at a number of recent and current conflicts. 
 
Conflict and Violence 
 
In 2010, according to the Heidelberg Institute for Conflict Research, twenty-eight high-level conflicts 
were fought (i.e. conflicts fought out with the use of massive violence).  An additional 126 low-level 
conflicts or crises were observed, seeing “only” sporadic violence.37  Interestingly, the Institute qualified 
the conflicts in, for example, Afghanistan, Iraq, Mexico, Somalia, and Sudan’s Darfur region as “wars,” 
indicating that these conflicts saw a self-perpetuating and continuous, organized, systemic, and massive 
violence.  The causes and type of actors vary between these conflicts, however.  The long-standing 
conflict in Somalia is rooted in ideology and politics, involving a number of distinct armed groups.  In 
Sudan’s Darfur region the conflict is fuelled by fighting over resources, land and livelihoods, coupled 
with a sense of ethnic marginalisation.  A number of armed groups as well as government forces and 
militias make it particularly complex.  In Mexico and elsewhere in Latin America the so-called “drug 
wars” are motivated by control over resources and the pursuit of economic and political power, and 
involve drug cartels, criminal networks, local growers and government police and military forces.  In 
Iraq, ideological, religious and political divisions stoke the post-2003 conflict and again involve many 
actors, not least local armed groups and their political and religious leaders, the government and, in 
addition, the role of the allied forces.  
 
In 2007, UNHCR described the situation in Central and Southern Iraq as a situation of “extreme 
violence,” where “widespread human rights violations [were] perpetrated by State and non-State 
actors,” where “ordinary civilians [were] often the targets of violence” and where “areas [were] 
targeted where civilians of specific religious or ethnic groups gather, including places of worship, market 
places and neighbourhoods.”  Based on this assessment, UNHCR advocated that Iraqi asylum-seekers 
from Central and Southern Iraq should be considered as refugees.  The violence was targeted and a link 
between well-founded fear of persecution and a Convention ground could be established for all who 
fled Central and Southern Iraq.  
 
The situation in Central and Southern Somalia was described by UNHCR in 2010 as one involving serious 
and widespread human rights violations, an on-going armed conflict and general insecurity.  UNHCR 
concluded that people fleeing the armed conflict and violence in Central and Southern Somalia:  
 

may have a well-founded fear of persecution based on one of the of the Convention grounds, in 
particular where. . .the internal armed conflict is rooted in religious, ethnic and/or political 
disputes, and where specific groups or individuals are being targeted.  Given the widespread 
human rights violations against individuals with specific profiles, it can be expected that many 

                                                           
37 Conflict Barometer 2010, Heidelberg Institute for International Conflict Research, p. 1. 
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asylum-seekers from southern and central Somalia, including those originating from areas 
where armed conflict is being waged, will be eligible for refugee protection.38 

 
As for the situation in Afghanistan, UNHCR described it in 2010 as a “fluid and volatile. . .conflict”, 
characterising the situation in certain parts of the country as one of generalized violence because of the 
high number of civilian casualties, the frequency of security incidents and the high number of persons 
displaced due to the conflict.39  
 
This leads me to ask: How helpful is it to characterise a situation of conflict or violence as a situation of 
“generalized violence”? 
 
Generalized violence implies that the violence is unlimited, untargeted, widespread, and affects all 
indiscriminately.  Characterising a situation of conflict or violence as one of “generalized violence” 
suggests that the situation involves untargeted or random violence.  It also suggests that many, or even 
the majority, of people fleeing such a situation would not qualify as refugees under the 1951 
Convention.40  I wonder though, whether this is ever correct.  Modern day conflicts are particularly 
complex, requiring a careful analysis.  For example, in Central and Southern Iraq in 2007 or in Central 
and Southern Somalia in 2010, the violence may have been widespread, and therefore of a general 
character, but it certainly was not untargeted.  Often there will be a link between the violence and one 
of the Convention grounds.  Violence always has a certain direct or indirect intent. 
 
I would therefore caution against qualifying any situation of violence as “generalized violence,” in 
particular when doing so characterises the situation at stake as “untargeted” or “indiscriminate.”  The 
term “generalized violence” easily deflects attention from the underlying causes, character and impact 
of the violence, and thereby from applying the 1951 Refugee Convention.  At the same time, the term 
“generalized violence” implies that there is a high risk of harm and therefore a low threshold for 
becoming a victim of the violence.  In that sense, qualifying a situation as “generalized violence” may be 
helpful in some circumstances.  
 
Even though violence that is widespread is often or largely targeted, can the violence be so widespread 
or cause such high levels of “collateral damage” that its results in part can be described as 
indiscriminate?  If indeed no link with one of the Convention grounds can be established, people who 
are at risk of becoming victims of such violence remain protected by international law and can even 
qualify as refugees. 
                                                           
38 UN High Commissioner for Refugees, UNHCR Eligibility Guidelines for Assessing the International Protection 
Needs of Asylum-Seekers from Somalia, 5 May 2010, HCR/EG/SOM/10/1, available at: 
http://www.unhcr.org/refworld/docid/4be3b9142.html, p. 38. 
39 UN High Commissioner for Refugees, UNHCR Eligibility Guidelines for Assessing the International Protection 
Needs of Asylum-Seekers from Afghanistan, 17 December 2010, HCR/EG/AFG/10/04, available at: 
http://www.unhcr.org/refworld/docid/4d0b55c92.html,p. 37. Parts of the country referred to are: Helmand, 
Kandahar, Kunar and parts of Ghazni and Khost provinces. 
40 Please note that this paper does not deal with whether, even if such a descriptor were accurate, such persons 
would qualify as refugees under expanded definitions of refugee in regional instruments. 

http://www.unhcr.org/refworld/docid/4be3b9142.html
http://www.unhcr.org/refworld/docid/4d0b55c92.html
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Other instruments, such as regional refugee law instruments in Africa and Latin America, do not require 
such a link.   In others, in particular human rights law instruments, the fear or risk of danger does not 
have to be related to a specific ground.  Let me briefly discuss these instruments and the expanded 
refugee protection and complementary protection framework they provide. 
 
Regional Refugee and Complementary Protection Instruments 
 
The elaboration of regional refugee law instruments has strengthened the notion of refugee protection. 
In 1969 the then OAU adopted the Convention governing specific aspects of refugee problems in Africa. 
This instrument has placed the international protection of refugees on a firm legal footing in Africa.  The 
Convention incorporates the 1951 Refugee Convention definition and extends it to people who are 
compelled to leave their place of habitual residence due to external aggression, occupation, foreign 
domination and events seriously disturbing public order.  
 
In Latin America, the 1984 Cartagena Declaration on Refugees has, despite its non-binding character, 
contributed to the development of customary regional norms and national laws for the protection of 
refugees fleeing conflict and violence as well as massive human rights violations in the region.  
 
Both regional instruments have matched the realities of forced displacement and continue to be 
relevant today.  The granting of refugee status by several neighbouring States on a “group basis” under 
the broader OAU refugee definition in early 2011 to those fleeing the political instability and fighting in 
Côte d’Ivoire is a case in point. 
 
In Europe, the European Court of Human Rights has indicated that a situation of general violence in a 
person’s country of origin could be considered of such intensity that any removal to that country would 
breach the principle of non-refoulement developed under Article 3 of the European Convention on 
Human Rights (ECHR).  The Court has however set a high threshold, limiting this possibility to the most 
extreme cases of violence.41 So far the Court has not concluded in any case that such a situation exists.42 
In addition, the Court has made it clear that belonging to a minority group which is at risk of treatment 
contrary to Article 3 is sufficient to enjoy protection under the ECHR.  There is no need to demonstrate 
further distinguishing features.43  
 
It is unclear whether other principles of non-refoulement allow for a similar interpretation.  While 
Articles 6 and 7 of the International Covenant on Civil and Political Rights protect people from becoming 

                                                           
41 European Court of Human Rights, NA. v. United Kingdom, Appl. No. 25904/07, Judgment of 17 July 2008, para. 
115, at: http://www.unhcr.org/refworld/docid/487f578b2.html. 
42 See for example regarding Central Iraq, European Court of Human Rights, F.H. v. Sweden, Appl. No. 32621/06, 
Judgment of 20 January 2009, paras. 91 - 93, at: http://www.unhcr.org/refworld/docid/4978a2192.html.  
43 European Court of Human Rights, Salah Sheekh v. the Netherlands, Appl. No. 1948/04, Judgment of 11 January 
2007, at: http://www.unhcr.org/refworld/docid/45cb3dfd2.html. 
 

http://www.unhcr.org/refworld/docid/487f578b2.html
http://www.unhcr.org/refworld/docid/4978a2192.html
http://www.unhcr.org/refworld/docid/45cb3dfd2.html
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victims of war and violence, in particular where the State is unable or unwilling to provide protection, it 
is unclear when a situation would be serious enough to invoke the principle of non-refoulement.  The 
Human Rights Committee has so far not considered such a case. 
 
In the EU, with the entry-into-force of Article 15(c) of the Qualification Directive, there is now 
recognition — in a legally binding, codified form — that a protection obligation exists, if certain 
conditions are met, in the case of peoples threatened by indiscriminate violence.  Nonetheless, Article 
15(c) is couched in the convoluted language of political compromise.  The wording appears to create 
separate and multiple “hurdles” which an application for protection on this ground must overcome in 
order to qualify.44  It not only requires people to flee by “reason of indiscriminate violence,” but also 
that such violence occurs in the context of an international or internal armed conflict and only when 
such violence creates a serious and individual threat.  
 
Recently, at the UNHCR-ICTR expert meeting in Arusha in April 2011, participants warned against 
requiring too close a connection between international humanitarian law’s understanding of an “armed 
conflict” for the purposes of the Qualification Directive.  This warning was given, not least because 
declaring an “armed conflict” to exist is taken with much caution by States as a situation of violence is 
thus moved from one in which the more restrictive scope of human rights law applies into one in which 
permissible derogations of normal human rights are allowed.  Tying Article 15(c) in the Qualification 
Directive too closely to international human rights law standards could end up defeating the protection 
purpose of that provision. 
 
Conflict and violence always have intent.  Conflict and violence are likely to cause many people to flee. 
They have a well-founded fear of being persecuted because of the blood they are born from, the colour 
of their skin, the beliefs they hold dear or the land from where they came. In many of these situations, 
the 1951 Refugee Convention would be applicable; protecting them as refugees.  
 
Regional refugee law instruments in Africa and Latin America have broadened the definition of a 
refugee, thereby addressing the realities of displacement in these particular regions.  The OAU Refugee 
Convention and the Cartagena Declaration do not require a link between the harm feared and a 
person’s race, religion, nationality, political opinion or the group he or she belongs to if the dangers 
result from conflict or violence.  
 
In Europe, the threshold appears higher. In the context of the ECHR, protection is only granted in “the 
most extreme cases of general violence,” and in the context of the EU Qualification Directive, it needs to 
be established that there are “serious and individual threats to a civilian’s life or person by reason of 
indiscriminate violence in situations of . . . armed conflict.” 
 

                                                           
44 CJEU, Elgafaji v. Staatssecretaris van Justitie, C-465/07, 17 February 2009, at:  
http://www.unhcr.org/refworld/docid/499aaee52.html. 
 

http://www.unhcr.org/refworld/docid/499aaee52.html
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Overall, in this presentation I have sought to show that care needs to be taken when using any terms, 
but particularly those of “general” or “generalized” violence.  Such terms easily deflect attention from 
the causes, the character and the impact of the violence and can lead to distorted case outcomes.  Such 
terms are relevant to qualify the risk that those who flee areas of general violence are exposed to, but 
they cannot be determinative of someone’s qualification for refugee status.  
 

Addendum 
With reference to the case law of the European Court of Human Rights, I mentioned that so far the 
ECtHR has not concluded in any case that a situation existed where any removal would be in breach of 
Article 3 ECHR because of the situation of general violence in the country of origin.  However, on 28 
June 2011, in the case of Sufi and Elmi v. United Kingdom (Appl. Nos. 8319/07 and 11449/07) that 
changed.  In its judgment the ECtHR for the first time found a situation of general violence, i.e. the 
situation in Mogadishu, sufficiently intense to conclude that any returnee would have a real risk of 
being subjected to treatment prohibited by Article 3 ECHR simply on account of his/her presence there. 

 

 

"Session on protecting people fleeing conflict and generalized violence", © photo: UNHCR, 
June 2011, showing from left to right: 
- Mr Cornelis Wouters, Senior Refugee Law Advisor, Division of International Protection, UNHCR 
- Professor Bonaventure Rutinwa, Head of Centre for the Study of Forced Migration, University of Dar Es        
  Salaam 
- Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
- Mr Oswaldo Ruiz-Chiriboga, Senior Lawyer, Inter-American Court of Human Rights 
- Mr Mario López-Garelli, Senior Human Rights Specialist, Inter-American Commission on Human Rights 
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17. Professor Bonaventure Rutinwa, Head of Centre for the Study of Forced Migration, 
University of Dar Es Salaam 
 
Introduction 
 
The international system for the protection of refugees as based on the 1951 Convention relating to the 
Status of Refugees was put in place to accord asylum and protection to persons fleeing individual 
persecution, or the so called ‘political refugees.’  This reflected the causes of forcible displacement in 
the formative years of the international protection legal regime which were essentially of individual 
nature.  While individual persecution continues to be a cause for individuals to seek refuge in other 
countries, it has been overtaken by conflicts and generalized violence as the major reason of population 
displacement in contemporary times.  
 
Displacement induced by conflicts and generalized violence has exposed several gaps in the 
international legal regime for refugee protection based on the 1951 Convention.  First, the Convention 
based regime does not concern itself with the root causes of displacement nor does it extend protection 
to persons who are displaced within their own countries as most of persons who are displaced by 
conflict and generalized violence are.  It is also sometimes argued that persons displaced by conflict and 
generalized violence are not ‘convention refugees’ and therefore, even if they seek protection in other 
countries, they are not entitled, as a matter of law, to protection standards under the 1951 Convention. 
 
Secondly, the 1951 Convention, as its name connotes, was intended to deal with the status of refugees 
and not refugee protection in general terms.  Consequently, its provisions relating to the standards of 
treatment of recognized refugees are not exhaustive with regard to the needs of displaced persons, 
especially those fleeing conflict situations.  
 
Thirdly, unlike many other international instruments providing for rights of individuals, the 1951 
Convention lacks third party enforcement mechanisms to ensure that States comply with the obligations 
they assume when they sign the Convention.  The impact of this situation has been brought into sharp 
focus recently by the growing challenge of countries, in both developed and developing countries, 
denying asylum-seekers or refugees treatment they would otherwise have been entitled to under the 
1951 Convention.  The manifestations of this phenomenon are the erosion of the principles of 
international protection including asylum, non-refoulement, protection and solutions.  
 
Since the 1990s, scholars and policy makers alike have been exploring ways of filling the gaps in, and to 
ensure compliance with, the international protection regime, including by among other means, recourse 
to human rights systems.  In relation to gaps, the human rights regime does concern itself with 
prevention of displacement and also extends its protection ambit to a broader category of persons than 
those who fall under the protective scope of the refugee instruments.  
 
With regard to protection, human rights instruments cover a much broader range of protection needs 
including those which are already provided under refugee instruments as well as those which are not. 
Thus, human rights instruments can provide a fall back to both bolster the existing protection standards 
as well as to provide protection on matters not covered by refugee instruments.  
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Human rights systems also provide an avenue for ensuring compliance with standards of protection 
through recourse to third party mechanisms, found human rights instruments but not under their 
refugee-related counterparts.  Thus, where States for one reason or another disregard their obligations 
under refugee instruments, recourse could be made to the human rights regime to ensure observance 
of the same obligations by the States concerned.   
    
While human rights systems have potential to enhance the protection of forcibly displaced persons, they 
also have their own limitations which may affect their effectiveness in this regard.  These include 
political interference with the functions of human rights institutions especially at national level, lack of 
human capacity and limited financial and material resources.  Where they exist, these challenges have 
to be addressed if the full potential of human rights systems in protecting people fleeing from conflict 
and generalized violence is to be realised.    
 
Conflict and Generalized Violence as Causes of Displacement 
 
In a wide ranging survey of causes of forced exodus in the late 20th Century, Schmeidl identifies the five 
main causes of the phenomenon in modern times as:  colonialism and violent decolonisation, ethnic and 
other form of communal conflict; repressive governments with human rights violations; rebellion 
against the government and economic repression. 45  The two common features in all these causes are 
conflict and violence.  Of these reasons, civil wars and other forms of communal violence are by far the 
most important modern causes of forcible population displacement.46   
 
The emergence of conflict induced displacement may be traced from the late 1950s when violent 
decolonisation campaigns begun, starting with Algeria in North Africa.  It was the Algerian exodus which 
first exposed the gap in the international refugee protection regime, as UNHCR found it unable to invoke 
neither the 1951 UN Convention on refugees nor the Statute of UNHCR of 1950 to assist the displaced 
persons.  The agency had to resort to “good offices,” a tool developed a few years earlier to deal with 
displacement in Asia.  
 
Between the 1960s and 1980s, several countries and regions in all parts of the developing world 
including Ethiopia, Sudan, Somalia, Liberia, Angola, Indochina, Central America and Afghanistan became 
engulfed in civil wars which were partly funnelled by Cold War rivalries.  These wars resulted in the 
displacement of millions of people.  In Africa, these developments led to the adoption of the 1969 OAU 
Convention Governing the Specific Aspects of Refugee Problems in Africa, which to a large extent, was 
able to address the gaps in the 1951 UN Convention.  However, this instrument did not address all the 
issues and was only applicable in Africa. 
 
The end of the Cold War in the late 1980s brought hopes of solving the refugee problem.   These hopes 
were bolstered by the peace agreements in places like Mozambique and post apartheid settlement in 
South Africa in Africa, the International Conference on Refugees in Central America (CIREFCA) process, 
and the Comprehensive Plan of Action (CPA) of 1989 under which most refugees in Africa, Central 
America and the South East Asia respectively were either repatriated, or their plight resolved by some 

                                                           
45 Schmeidl, S., ‘Causes of Forced Exodus:  Five Principal Explanations in the Scholarly Literature and Six Findings 
From Empirical Research’ in Schmeidl, A.P., (Ed), Whither Refugees?  The Refugee Crisis:  Problems and Solutions 
(1996) 15-43, 20.  
46 Rutinwa, Legal Responsibilities of States in Refugee Situations Under Public International Law (Dar es Salaam, 
2011) (Based on the author’s D.Phil Thesis, Oxford, 1999) Chapter 1, p. 10. 
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other means.  However, these hopes were quickly dashed by new conflicts which led to the refugee 
problem to grow both in its magnitude and geographical spread. 
 
In Africa, the outbreak of civil wars and generalized violence in places like Burundi, Democratic Republic 
of Congo Liberia, Rwanda, Sierra Leone and Somalia resulted in forcible displaced persons on an 
unprecedented scale.   In Europe, resurgent nationalism raised its ugly head, straining many fragile State 
structures and tearing others apart.  The break-up of the Soviet Union and Yugoslavia led to ethnic and 
nationalist wars resulting in the flight of hundreds of thousands of refugees into other European 
countries and beyond. 
 
At the close of the 20th Century, the top ten refugee generating countries were Afghanistan, Iraq, 
Somalia, Burundi, Liberia, Bosnia & Herzegovina, Sudan, Croatia Sierra Leone and Vietnam.47   With the 
exception of Iraq, the principal cause of flight from all of these countries was civil or ethnic wars or other 
forms of communal violence.   
 
The changing nature of conflicts, from inter-State wars to civil wars and inter-ethnic violence has also led 
to the change in the pattern of displacement with most of the displaced persons remaining in their own 
countries.  According to the UNHCR report issued in June 2010, there were 43.3m people forcibly 
displaced around the world.  Of these, 27.1m persons, or slightly over two-thirds of the total, were 
internally displaced people (IDP). The other 15.6m were refugees.  As one source summarized this 
report, “[t]he key drivers of these trends are continuing conflicts in countries such as Afghanistan, 
Somalia and the Congo, Democratic Republic of and as-yet-unresolved situations in places such as Iraq 
and Sudan”.48  
 
To the above numbers now must be added the thousands of persons who continue to free from effects 
of the popular uprisings against authoritarian regimes currently going on in several Arab countries.  
 
Using Human Rights Systems to Fill Gaps in the Refugee Protection Regime  
 
The changing nature of the causes of displacement as well as the pattern of displacement have exposed 
a number of gaps in the international protection regime as based on the 1951 Convention.  Notable 
among these gaps is failure to address causes of forcible population displacement, and to afford 
protection to persons displaced within their own countries.  Both of these gaps can be mitigated 
through recourse to human rights systems. 
 
Refugee law, does not concern itself with causes of displacement.  This is because, it has been pointed 
out, this branch of law is “exilic”.  And to some, this is not a weakness but the very strength of refugee 
law, the system of international protection and the mandate of UNHCR.49 
 
While this is correct, the issue of addressing root causes of displacement attracted attention in the 
conflict induced displacement because, increasingly, the displacement of persons in these situations has 
often times been not an accidental consequence but the very objective of the conflict.  Sometimes this 

                                                           
47 UNHCR, UNHCR by Numbers (1998) p. 7. 
48 www.guardian.co.uk/news/datablog/2010/jun/15/refugees-statistics-unhcr, accessed on 12th June 2011. 
49 George Okoth-Obbo, Coping with a Complex Refugee Crisis in Africa: Issues, Problems and Constraints for 
Refugee and International Law’ in V. Gowlland-Debbas (ed.), The Problem of Refugees in the Light of Contemporary 
International law Issues, (Kluwer, 1996) pp. 7-17, at p. 11. 

http://www.guardian.co.uk/world/refugees
http://www.guardian.co.uk/world/afghanistan
http://www.guardian.co.uk/world/somalia
http://www.guardian.co.uk/world/iraq
http://www.guardian.co.uk/world/sudan
http://www.guardian.co.uk/news/datablog/2010/jun/15/refugees-statistics-unhcr
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phenomenon has taken the extreme form of “ethnic cleansing” defined in one UN Report on this 
practice in the Former Yugoslavia as an act of “rendering an area ethnically homogeneous by using force 
or intimidation to remove persons or given groups from the area.”50  Acts carried out to achieve ethnic 
cleansing as noted in that report included “murder; torture; arbitrary arrests and detention; extra-
judicial executions; rape and sexual assaults; confinement of civilian populations in ghetto areas; forcible 
removal, displacement and deportation of civilian populations; deliberate military attacks or threats of 
attacks on civilian areas; and wanton destruction of property.”51  It is against this backdrop that calls 
have been made for displacement policy to pay attention to causes of displacement even if not 
necessary as part of the refugee law regime. 
 
Unlike the regime of refugee protection, human rights law has ample provisions which proscribe forcible 
displacement as part of protection of movement related rights under various instruments.  Virtually 
every human rights instrument of a general or civil and political nature contains provisions relating to 
safeguarding movements related rights which include the right of residence within one’s country.52 
Some, such as the Protocol 4 to the European Convention on Human Rights provide expressly that “no 
one shall be expelled, by means either of an individual or of collective measure, from the territory of the 
State of which he is a national.”53  All human rights instruments unequivocally prohibit arbitrary/mass 
expulsion of persons. 54  
 
In Africa, the obligation of States to prevent displacement of persons has now been firmly anchored in 
an instrument specific to human displacement namely the African Convention for the Protection and 
Assistance of Internally Displaced Persons in Africa, 2010 (the Kampala Convention).  The Convention, 
among other things, enjoins States to “refrain from, prohibit and prevent arbitrary displacement of 
populations.”55   In situations of armed conflict, members of armed groups are prohibited from “carrying 
out arbitrary displacement.”56  It is evident that these provisions have been inspired by the provisions of 
human rights and humanitarian law of armed conflict relating to protection of persons from 
displacement. 
 
Therefore, while refugee law and the international protection regime can be left to deal with those who 
have already been displaced as suggested above, it can be complemented by human rights by 
preventing or reducing population displacement and thus ensuring the sustainability of the international 
protection regime. 
  
The other gap in the refugee protection regime is that not all displaced persons are entitled to 
protection under the Convention-based protection regime.  In particular, refugee law does not protect 
persons who flee from their places of habitual residence but remain within their nationality or habitual 

                                                           
50 Interim Report of the Commission of Experts Established Pursuant to Security Council Resolution 780(1992), U.N. 
Doc. S/25274 (1993) see para. 55, at 16. 
51 Ibid. (Emphasis added). 
52 For an Overview of movement related provisions see Rutinwa, B. Legal Responsibilities of States in Refugee 
Situations Under Public International Law (Dar es Salaam, 2011), (based on the author’s D.Phil Thesis, Oxford 
University, 1999), pp.42-44. 
53 Art. 3(1) and (2). 
54 See the International Covenant on Civil and Political Rights (ICCPR), Art. 12(1); African Charter on Human and 
Peoples Rights (ACHPR), Art. 12 European Convention on Human Rights (ECHR), Protocol 4, Art. 3 (1) and (2); and 
American Charter on Human Rights (ACHR) Art. 22(5). 
55 Art. 3(1)(a). 
56 Art. 7(5)(a). 
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residence.  This is a matter of particular concern since today, as noted above, persons who are displaced 
within their own countries actually outnumber by far those who are displaced externally.  
 
Human rights by contrast, extend its protective ambit to all displaced persons whether they cross an 
international frontier to seek refuge in another country or they remain in their own country as internally 
displaced persons.  Indeed, the Guiding Principles on Internal Displacement as well as the African Union 
Convention on IDPs noted above contain provisions relating to protection during displacement which 
reflect international human rights law.  
  
Human Rights Systems as a Complementary Source of Principles of Protection 
 
Refugee instruments embody a number of principles which are applicable at various levels of the 
displacement cycle. These are the principles of asylum, non-refoulement, protection and solutions. 
These principles are the sources of standards of treatment which displaced persons are supposed to be 
accorded.  
 
The treaty-based regime for ensuring protection of forcibly displaced persons has a number of 
limitations. First, in terms of the law of treaties, only States that are party to the 1951 Convention are, 
strictly speaking, bound by its provisions including those which provide for the standards of treatment. 
Thus, States hosting displaced persons but which  are not party to the 1951 Convention are not, strictly 
speaking, obliged to extend the standards of treatment provided there under to persons they provide 
refuge.  The only exception is the principle of non-refoulement, which it has been argued, has acquired 
the status of customary international law and therefore is binding on all States independent of any 
treaty obligations.  
 
Also, as treaty based standards, the extent to which they are binding on States depends on the manner 
in which they have been provided for under the 1951 Convention as a whole.  Thus, States can rely on 
provisos, exceptions, exclusions in the Convention, as well as reservations they entered upon signing the 
same, to avoid extending to refugees certain kind of protection they would otherwise have been able to 
enjoy.  
 
Finally, certain jurisdictions that have signed the 1951 Convention maintain that persons displaced by 
conflict and generalized violence are not ‘convention refugees’ and as such they are not entitled, as a 
matter of law, to the standards of treatment provided for under the 1951 Convention.  Consequently, 
such jurisdictions accord “temporary protection status” (TPS) to refugees fleeing from conflict whose 
main implications to deny them certain rights which they would otherwise have been entitled to under 
the 1951 Convention. 
 
However, many, if not most of the protection standards under the 1951 Convention are also provided 
for separately and independently under various human rights instruments.  Therefore, human rights 
instruments can provide an alternative source, or complimentary and stronger basis for all the principles 
of refugee law including asylum, non-refoulement, protection and solutions.  
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The Principle of Asylum 
 
The Right to seek asylum entails two elements namely the right of access to territory for the purposes of 
applying for asylum and the right to be heard under fair and efficient procedures.57  However, refugee 
specific conventions do not contain provisions regarding the rights to access to territory except to the 
extent which this is implied in obligations relating to non-refoulement.  Neither do the conventions 
provide for the standards to be attained by refugee status determination procedures.  
 
Human rights instruments, on the other hand, do contain provisions which could possibly be exploited 
to argue for these rights.  First, human rights instruments on civil and political rights contain express 
provisions on the right to seek asylum.  The principal reference for the institution of asylum is Article 14 
of the 1948 Universal Declaration of Human Rights58 which provides that “Everyone has the right to seek 
and to enjoy asylum in other countries asylum from persecution,” subject to restrictions in the case of 
“prosecutions genuinely arising from non-political crimes and from acts contrary to the purposes of the 
United Nations.”59  Also, the African Charter on Human and Peoples’ Rights provides that that “Every 
individual shall have the right, when persecuted, to seek and obtain asylum in other countries in 
accordance with the laws of those countries and international conventions.”   Such provisions should be 
interpreted as implying the obligation to allow asylum-seekers access to territory and to fair procedures 
for status determination as a matter of effective implementation of international legal obligations under 
a treaty. 
 
The other provision of the African Charter on Human and Peoples’ Rights 1981, which could possibly be 
brought to bear on the right to seek asylum is Article 5 which provides that “Every individual shall have 
the right to the respect of the dignity inherent in a human being and to the recognition of his legal 
status” (emphasis added).  In several cases, the African Commission on Human Rights has affirmed that 
the “right to recognition of legal status” in this Article includes right to recognition of citizenship and/or 
nationality.60   Arguably, this should also apply to recognition of refugee status since both citizenship 
and refugee statuses are forms of immigration status.  Concomitantly, this status implies the right of 
access to territory and to fair and efficient procedures.  
 
The above provisions of the African Charter on Human and Peoples Rights can be brought to bear on the 
right of asylum-seekers to access territory as well as fair and efficient asylum procedures.  This is 
particularly so where States, in disregard of refugee instruments, seek to deny asylum-seekers the 
opportunity to seek asylum in accordance with the law. 
 
Non-refoulement 
 
The principle of non-refoulement prescribes, broadly, that no refugee should be returned to any country 
where he or he is likely to face persecution or torture.  The principal source of the norm of non-
refoulement is Article 33, paragraph 1, of the 1951 Convention which provides: 
 

                                                           
57 Rutinwa, Legal Responsibilities, Op. Cit., p. 134. 
58 U.N.G.A Res, 217A(III), December 10, 1948. 
59 Art. 14(2). 
60 See Communication 97/93, Modise v. Botswana (2000) African Human Rights Law Report (AHRLR) 30 ACHPR 
200), para. 91 and Communication No. 212/98, Amnesty International v. Zambia, (200) AHRL 325 (ACHPR) 1999), 
para. 50; both referred to in Manby, Op. cit., at p. 26. 
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1. No Contracting State shall expel or return (refouler) a refugee in any manner whatsoever to the 
frontiers of territories where his life or freedom would be threatened on account of his race, 
religion, nationality, membership of a particular social group or political opinion. 

 
2. The benefit of the present provision may not, however, be claimed by a refugee whom there are 

reasonable grounds for regarding as a danger to the security of the country in which he is, or who, 
having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the 
community of that country. 

 
This provision has been described as the first and foremost amongst the human rights conferred upon 
refugees by the 1951 Convention61 and it is one of the articles of the Convention on which the 
Contracting States cannot make reservations.62  
 
Notwithstanding its importance and legal cogency, the principle of displacement has sometimes been 
disregarded by States blatantly or by recourse to the exception under Article 33(2) above.  Also, it is 
sometimes argued- erroneously - that the principle of non-refoulement does not apply to ‘humanitarian 
refugees’63 the term which is sometimes used to refer to persons displaced by conflict and generalized 
violence.  
 
The above challenge with respect to the principle of non-refoulement can be addressed through 
recourse to various human rights instruments which separately provide for the same principle including 
the 1981 African (Banjul) Charter of Human and Peoples’ Rights64 under which every individual has the 
right, when persecuted, to seek and obtain asylum is other countries in accordance with the law of 
those countries and international conventions.65  A similar provision is found under the 1969 American 
Convention on Human Rights66 which prohibits the deportation or return of an alien to a country, 
regardless of whether or not it is his country of origin, if in that country his right to life or personal 
freedom is in danger of being violated because of his race, nationality, religion, social status, or political 
opinions.67    
 
Non-refoulement has also been provided in provisions of human rights instruments which prohibit 
torture and inhuman or degrading treatment.  For example, the 1950 European Convention on Human 
Rights (ECHR) provides under Article 3, “No one shall be subjected to torture or to inhuman and 
degrading treatment or establishment.”   
 
Through a series of decisions concerning extradition, the European Court of Human Rights has 
established that in cases of expulsion as well as extradition, the Contracting State has an inherent 
obligation towards individuals, who if expelled or extradited, faced the cost of being exposed to torture, 

                                                           
61 Plender, R., ‘International (Human Rights) Law on Asylum and Refugees’ in The Steering Committee of the 
Judicial Conference on Asylum, Asylum Law (1995) 41-78, 43. 
62 Art. 42 of the 1951 Convention. 
63 See e.g. K. Hailbronner, ‘Non-Refoulement and “Humanitarian” Refugees: Customary International Law or 
Wishful Thinking’ in D. Martin (ed.) The New Asylum-Seekers: The Law in the 1980s (1988), 123-158 at p. 123. For a 
rebuttal of this view see Rutinwa, B., Op. cCip, pp. 149-150. 
64 21 ILM 58 (1982). 
65 African Charter on Human Rights, Art. 12(3). 
66 American Convention on Human Rights, Art. 22(7). 
67 American Convention on Human Rights, Art. 22(8). 
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or inhuman and degrading treatment.68  A similar jurisprudence as followed by the European 
Commission on human Rights in Chahal case.69  
 
The protection against expulsion or extradition under Article 3 of the ECHR is wider and more absolute 
than that offered under the 1951 Convention in that, in keeping with the non-derogable character of 
Article 3, it does not provide for, or allow any restriction as to the beneficiaries.   And, as was confirmed 
in the Soering70 and Chahal71 cases, the Article does not exclude from its protection persons who have 
committed “serious non-political crime outside the country of their refuge” as the 1951 Convention 
does.   Further, the provisions relating to the prohibition of torture, inhuman and degrading treatment 
under the ECHR, the Convention Against Torture (CAT) and the International Covenant on Civil and 
Political Rights (ICCPR)72 are absolute and no derogation from them is allowed even in times of war or 
public emergency which threatens the life of the nation.73 
 
The provisions on non-refoulement in human rights instruments are particularly handy persons forced to 
flee their countries by conflicts and generalized violence who, in some regions are treated as not coming 
within the ambit of Article 1 of the 1951 Refugee Convention, or the so called ‘humanitarian refugees.’ 
After revisiting Article 33 of the 1951 Refugee Convention, the Statute of the UNHCR, and regional 
developments in Africa and Central America, and some Conclusions of the executive Committee of the 
UNHCR, Professor Goodwin-Gill concluded that today the scope of non-refoulement has been 
broadened to apply as broader categories of refugees. 
 
The 1951 Refugee Convention and the 1967 Protocol define “refugee” as a person with well founded 
fear of persecution for reasons of race, religion, nationality, membership of a particular social group, or 
political opinion.  Customary international law incorporates this core meaning, but extends the principle 
of non-refoulement to include displaced persons who do not enjoy the protection of the government to 
include displaced persons who do not enjoy the protection of the government of their country of 
origin.74 
 
The later and larger category includes victims of armed conflict who, like convention refugees, are also 
the responsibility of the UNHCR and the international community.75   
 

                                                           
68 See European Court of Human Rights, Soering v. the United Kingdom, Appl. No. 14038/88, Judgment of 7 July 
1989, at: http://www.unhcr.org/refworld/docid/3ae6b6fec.html; Cruz Varas and others v. Sweden, Appl. No. 
15576/89, Judgment of 20 March 1991, http://www.unhcr.org/refworld/docid/3ae6b6fe14.html; Vilvarajah and 
others v. United Kingdom, Appl. Nos. 13163/87, 13164/87, 13165/87, 1344/87 and 13448/87, Judgment of 30 
October 1991, at: http://www.unhcr.org/refworld/docid/3ae6b7008.html. 
69 European Commission on Human Rights, Chahal family v. the United Kingdom, Appl. No. 22414/93, Report of the 
Commission, adopted on 27 June 1995, at: http://www.unhcr.org/refworld/docid/402a28694.html;  
European Court of Human Rights, Chahal v. the United Kingdom, Appl. No. 22414/93, Judgment of 15 November 
1996, at: http://www.unhcr.org/refworld/docid/3ae6b69920.html. 
70 At para. 88. 
71 At paras. 104-105. 
72 U.N.G.A Res. 2200(XXI), December 19, 1966, entered into force January 3, 1976, Art. 7. 
73 See Art. 15(2) ECHR; Art. 2(2) CAT and Art. 4(4) ICCPR. 
74  Goodwin-Gill, G.S., ‘Non-refoulement and the New Asylum-Seekers’ in Martin, D (ed). The New Asylum-Seekers: 
The Law in the 1980s (1988) 103-121, 105. 
75 Ibid. at 109.  
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Protection   
 
The 1951 Convention relating to the Status of Refugees is the main source of the standards of protection 
for refugees.   As its name connotes, this instrument was intended to address mainly matters relating to 
status. Consequently, the standards of protection expressly provided for under the 1951 Convention do 
not address all issues encountered in forcible displacement situations particularly those induced by 
conflict and generalized violence.  The main rights that are provided for under the 1951 Convention are 
those of civil nature namely the right of association76 and freedom of movement77 as well as those of 
socio-economic nature namely the right to wage earning employment78, self-employment79, practicing 
liberal arts80, housing81, public education82 and social security83.   
The 1951 Convention is however silent on important challenges that face especially persons displaced by 
conflict such as threat to their physical security, exposure to sexual and gender violence, and access to 
basic needs such as food, water, medical care and other health services.  
 
By contrast, these matters are well provided for under human rights instruments such as the 
International Convention on Civil and Political Rights and the International Convention on Economic, 
Social and Cultural Rights.  For example, several human rights instruments guarantee for every 
individual, regardless of their immigration or other status, the right to liberty and security84 and the right 
to life.85  The substance of these provisions has been incorporated into bills of rights systems under 
municipal law including those of major refugee receiving countries. 
 
On the basis of these human rights instruments, the UNHCR Executive Committee has reaffirmed the 
right of refugees to security and also attempted to define its content in various contexts.  In Conclusion 
22 on Protection of Asylum-Seekers in Situations of Large Influx, UNHCR recommended, inter alia,86 that 
refugees should enjoy the fundamental civil rights internationally recognized, in particular those set out 
in the Universal Declaration on Human Rights.   In relation to security, the Conclusion recommended 
that “the location of asylum-seekers should be determined by their safety and well being as by the 
security needs of the receiving State.  Asylum-seekers should, as far as possible, be located at a 
reasonable distance from the frontier of their country of origin…”87. 
 
 In Conclusion 48 on Military and Armed Attacks on Refugee Camps and settlements, UNHCR 
condemned all violation of the rights and safety of refugees and asylum-seekers, particularly armed 

                                                           
76 Art. 15. 
77 Art. 26. 
78 Art. 17. 
79 Art. 18. 
80 Art. 19. 
81 Art. 21. 
82 Art. 22. 
83 Art. 24. 
84 E.g. the Universal Declaration on Human Rights, 1948, (UDHR) Art. 3, the International Covenant on Civil and 
Political Rights, 1966, (ICCPR), Art. 9; European Convention on Human Rights, 1950, (ECHR), Art. 5; the 
American Convention on Human Rights (1969) (ACHR), Art. 7 and the African Charter on Human and Peoples’ 
Rights 1981 (ACHPR), Art. 6. 
85 E.g. UDHR Art. 3; ICCPR, Art. 6; ECHR, Art. 2(1); ACHR, Art. 4 and (ACHPR) Art. 4. 
86 UN High Commissioner for Refugees, Protection of Asylum-Seekers in Situations of Large-Scale Influx, 21 October 
1981, No. 22 (XXXII) - 1981, para. (b), at: http://www.unhcr.org/refworld/docid/3ae68c6e10.html. 
87 Ibid.  para (g). 

http://www.unhcr.org/refworld/docid/3ae68c6e10.html
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attacks on refugee camps and settlements, and urged Stated to abstain from such violations.88  The 
conclusion went on to suggest measures that should be taken to enhance the protection of refugee 
camps and settlement all of which were essentially geared towards ensuring that refugee camps and 
settlements maintain a civil and humanitarian character.89  Conclusion 72 on Personal Security of 
Refugees also deplored all violations of the right to personal security of refugees and asylum-seekers, in 
particular organized attacks or the settlement to violence directed against them and urged States to 
take all measures necessary to prevent or remove threats to the personal security of refugees and 
asylum-seekers.   States were also urged to investigate violations of refugee security and where possible 
to institute criminal and disciplinary proceedings against the perpetrators.90 
 
Likewise, the International Covenant on Social, Economic and Cultural Rights, enjoins States to ensure 
that everyone enjoys certain rights including those not expressly provided for under refugee instruments 
such as an adequate standard of living for himself and his family, including adequate food and 
clothing;91 physical and mental health;92 and the right to take part in cultural life.93 
 
Therefore human rights instruments can be used to ensure that forcibly displaced persons enjoy those 
rights which are so important to them but which are not provided for under refugee specific 
instruments.  
 
Solutions 
 
There are three main solutions to the refugee problem under refugee law namely voluntary repatriation, 
local integration, and resettlement.  The provisions in refugee instruments on these solutions are either 
absent or very weak.  However, human rights law provides for at least one of these solutions namely 
voluntary repatriation.  
 
The right to return may be extrapolated from the general standards of human rights particularly those 
governing freedom of movement.  The right can for example be inferred from Article 9 of the Universal 
Declaration of Human Rights, 1948 which prohibits “arbitrary arrest, detention or exile.”  It is also 
provided for under Article 12(2) which reads:   “Everyone has the right to leave any country, including 
his own, and to return to his country.”  Another provision of the Declaration relevant to the right to 
return is Article 15 which provides for the right to nationality and prohibits arbitrary deprivation of the 
same. 
 
The right to return to one’s own country is also found under the International Covenant on Civil and 
Political Rights 1966 whose Article 12(4) provides that: “No one shall be arbitrarily deprived of the right 
to enter his own country”.   Similarly, Article 5(d)(ii) of the Convention on the Elimination of All Forms of 
Racial Discrimination requires States to guarantee the right of everyone, without discrimination, “the 
                                                           
88 UN High Commissioner for Refugees, EXCOM Conclusion 48 (XXXVIII) on Military and Armed Attacks on Refugee 
Camps and Settlements, 1987, paras. 1 and 2, Thematic Compilation of Executive Committee Conclusions, June 
2011, page 327 at: http://www.unhcr.org/refworld/docid/4e8006a62.html. 
89  Ibid. para. 49(a)-(d). 
90 UN High Commissioner for Refugees, EXCOM Conclusion 72 (XLIV) on Personal Security of Refugees, 
1993, para. 9 a), Thematic Compilation of Executive Committee Conclusions, June 2011, page 392, at: 
http://www.unhcr.org/refworld/docid/4e8006a62.html. 
91 Art. 11 of the International Covenant on Social, Economic and Cultural Rights. 
92 Art. 12 of the International Covenant on Social, Economic and Cultural Rights. 
93 Art. 15(1)(a), Ibid. 

http://www.unhcr.org/refworld/docid/4e8006a62.html
http://www.unhcr.org/refworld/docid/4e8006a62.html
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right to leave any country, including ones own, and the right to return to one’s country.”  A very similar 
provision is found under Article 12 of the African Charter on Human and Peoples’ Rights, 1981.  The right 
of a national to enter the territory of a State of which he is a national is guaranteed under the American 
and European Conventions without any qualification.94 
 
In addition to the above movement related rights, there are other human rights standards that might be 
directly relevant to the right of a national to return to his own country.  Thus, in the East African Asians 
Case, the European Commission of Human Rights decided that a claim that a refusal to admit citizens of 
the United Kingdom and Colonies or of equivalent status to the United Kingdom, or permission to 
remain there permanently, could depending on the circumstance, amount to “degrading treatment;” 
infringement of the right to security of person; and discriminatory acts, under Articles 3, 5 and 14 
respectively of the European Convention on Human Rights.95 
 
The provisions of human rights instruments relating to the right to return are subject to certain 
limitations some of which are inbuilt in the specific provisions relating to the right and others which 
apply generally to all rights provided for under specific instruments.  These lawful limitations are 
relevant, particularly with respect to the issue of whether and to what extent can a State of origin 
impose conditions on the right to return.96 
 
Use of Human Rights to Enhance Compliance with Protection Standards 
 
Since the 1990s there has been a growing trend of State non-compliance with the tenets of international 
protection around the world.  In Africa, this has been manifested in the shift from asylum to 
containment, refoulement of refugees, disregard of basic rights and a retreat from durable solutions 
other than repatriation.97   
 
In relation to Europe, the same trend has been documented by Heaven Crawley,98 Tim Morris,99 
European Council on Refugees and Exiles (ECRE)100 among others.  The manifestation of this situation 
include changes in the procedures for asylum determination and criteria, introduction of temporary 
protection regimes (used to ensure that those fleeing the Balkan wars went home), and declaring 
Central European States as ‘safe third countries’ to which asylum-seekers can be returned.  
 
Looking at the specific context of mixed migratory movements, Johannes van del Klaauw has examined 
protection practices in Europe in more recent times noting that respecting refugee rights has become a 
challenge for States when confronted with mixed migration flows.  The author notes that: 
 

                                                           
94  Art. 3, Protocol 4, European Convention on Human Rights; Art. 22(5), American Convention on Human Rights. 
95 See East African Asians, Case 4423/70, Decision of 10 October 1970, in Yearbook of the European Convention on 
Human Rights (1970) 928-1006,990-998. 
96  See Section 5.3 below. 
97 Rutinwa, B., The End of Asylum: The Changing Nature of Refugee Policies in Africa, UNHCR Working Paper No. 5 
of 1999, p. 8.  
98 H. Crawley, ‘Introduction: Europe-Fortress or Refuge’ in Forced Migration Review (Vol. 23), May 2005, pp.  14-16. 
and ‘Europe Looks to Africa to Solve the ‘Asylum Problem’ ibid. pp. 23-26. 
99 T. Morris, ‘Chequered Progress Towards a Common EU Asylum Policy’ in Forced Migration Review (Vol. 23), May 
2005, pp.  17-19. 
100 ‘Towards the Integration of Refugees in Europe’ in Forced Migration Review (Vol. 23), May 2005, pp.  20-22. 



 82 

In their efforts to reduce irregular movements, States have put a number of restrictions on 
access to territory and to asylum; made changes in procedural and substantive asylum 
legislation...; reduced standards of protection and resorted increasingly to detention of asylum-
seekers; placed restrictions on the exercise of refugee rights and entitlements; and returned 
refugees and asylum-seekers to countries of origin or third States without a full assessment of 
their protection needs.101 

   
 As the author rightly surmises, “the development of the EU asylum instruments is an example of how, in 
a context of increasing migration pressures, a certain erosion of international standards on protection 
has taken place.”102   
 
One way that has been advocated to ensure that States continue to comply with principles of 
international protection is the recourse to human rights systems both at national and regional level.  
This is because, as noted above, most of the core protection standards under refugee instruments are 
also found under human rights instruments.  
 
The advantage of recourse to human rights systems is that transgression of relevant provisions can be 
redressed through recourse to third party mechanisms under the human rights instruments for ensuring 
compliance with provisions found there under. 103  Indeed, in recent times, there has been a growing 
recourse to bodies established under human rights instruments to prevent the removal of aliens from 
the territory of one country to another one where they may face torture.  Recent jurisprudence of 
regional human rights courts, indicate the willingness of the courts to interpret the notion of torture 
liberally to encompass many forms of persecution or deprivation of human rights.  
 
Pierre-Michel Fontaine recognizes the potential of national judicial systems and human rights 
institutions to play a beneficial role in the promotion of refugee protection at the national level on the 
African continent.  However, he expresses skepticism as to the ability of these institutions to be effective 
in this regard.  With regard to judicial systems, the author notes the challenges likely to be encountered 
including corruption, undue interference by the Executive Branch and, poverty of material resources put 
at their disposal.104  As for the national human rights institutions, Fontaine agrees with E.K. Kwashiga 
that unless certain conditions are fulfilled, such institutions “could equally serve as mere window 
dressing by dictatorial governments that do not intend in fact, to allow the national human rights 
institutions (NHI) the free hand to operate.  Under such government, the NHI becomes a mere glorified 
institution created to lend some respectability to the government.” 105   
 

                                                           
101 J. van der Klaauw, ‘Refugee Rights in Times of Mixed Migration: Evolving Status and Protection Issues’, Refugee 
Quarterly Survey, Vol. 28, No. 4, pp. 56-86, at 63. 
102 Ibid. 
103 For a detailed discussion of third party supervisory mechanisms and their relevance to refugee protection see 
Kälin, W., ‘Supervising the 1951 Convention relating to the Status of Refugees: Article 35 and Beyond’, in Feller, E., 
Turk, V., and Nicholson, F., ‘Refugee Protection in International Law’, (Cambridge, 2003) pp. 613-666. 
104 P. Fontaine, ‘Governance of the Refugee Problem in Africa: A Research Agenda’ in Refugee Quarterly Survey, 
Vol. 25, Issue No 4 (2006), pp. 73-74. 
105 Kwashigah, E. ‘The Role of National Human Rights Institutions in Africa: Strength and Weaknesses’ in ASIL Proc. 
11(1999), 144. 
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There is a need to address these challenges pointed out by Fontaine, if human rights systems are to play 
a meaningful role in protection of people freeing from conflict and violence in Africa.  As George Okoth-
Obbo106  rightly proposes:  
 

There is therefore urgency to ensure that the right types of action – critical advocacy, capacity-
building, pressure, etc- to positively influence legislative, policy, institutional and operational 
developments and accountability on all these questions.  Effort should be made to leverage a 
rights-friendly role by players, including NGOs, in national courts (through amicus briefs, rule of 
law related initiatives or legal counseling) and otherwise to project refugee concerns and needs 
in a proper light and create space for asylum.  These efforts merit to be mobilized and taken at 
EVERY national level, irrespective of the status quo at the international level.107   

 
Capacity building efforts should also be extended to regional human rights bodies particularly in Africa 
and other parts of the developing world. 
 
Conclusion 
 
From the foregoing, it can be concluded that human rights systems can play an important role in filling 
the gaps under refugee law and to provide an alternative source for the standards of protection for 
displaced persons.  This is particularly so for persons displaced by conflicts and generalized violence 
that, in certain places, are not regarded as ‘convention refugees’ or even where they are recognized, 
most of their pressing needs are not provided for under refugee-specific instruments. 
 
More importantly, human rights instruments do give human rights institutions, including regional courts, 
an avenue to interpret and enforce legal standards for the protection of forcibly displaced persons. 
However, there are legal and capacity challenges that need to be addressed if the benefits of the human 
rights avenue are to be realized by all forcibly displaced persons whose rights have been violated.   
 

                                                           
106 UN High Commissioner for Refugees, Statement by George Okoth-Obbo, Director, Division of International 
Protection Services, at the Thematic Session on the "Governance of Refugee Law: Suggestions and Perspectives" 
(Annual UNHCR/NGO Consultations, 25-26 June 2008), 26 June 2008, p. 2, at: 
http://www.unhcr.org/refworld/docid/4869e25e2.html. 
107 Okoth-Obbo, Id, p. 3. 

http://www.unhcr.org/refworld/docid/4869e25e2.html
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"Session on protecting people fleeing conflict and generalized violence", © Cover photo: 
UNHCR, June 2011, showing from left to right: 
- Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
- Mr Oswaldo Ruiz-Chiriboga, Senior Lawyer, Inter-American Court of Human Rights 
- Mr Mario López-Garelli, Senior Human Rights Specialist, Inter-American Commission on Human Rights 
- Mrs Elisabet Fura, Section Vice-President, European Court of Human Rights 
 

18. Mr Oswaldo Ruiz-Chiriboga, Senior Lawyer, Inter-American Court of Human Rights 
 
Internal armed conflicts in the Americas have produced severe violations of human rights of indigenous 
peoples among which is the forced displacement of entire communities.  Due to the complexity of the 
phenomenon of internal displacement, and the wide range of human rights that this phenomenon 
affects or threatens, and in regard to the circumstances of particular vulnerability and defencelessness 
that often the internally displaced persons live, their situation has been understood by the Inter-
American Court of Human Rights, as in fact, a condition of lack of protection.  In terms of the American 
Convention on Human Rights, this situation requires member states to give preferential treatment to 
the internally displaced persons, and take positive steps to reverse the effects of their referred condition 
of weakness, vulnerability and helplessness, even vis-à-vis performance and practices of private third 
parties. 
 
Among the harmful effects caused by the forced internal displacement, the most serious are the loss of 
land and housing, marginalization, severe psychological impact, unemployment, impoverishment and 
deterioration of living conditions, increase of diseases and mortality, food insecurity and social 
disruption. 
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This vulnerability may be increased when it comes to indigenous peoples and communities, who suffer 
different impacts because of its close ties with the territory they occupy and their own way of seeing 
and understanding the world, as well as language and cultural difficulties that resettlement can cause to 
them.  Thus the IACtHR has stated that when it comes to human rights violations of indigenous peoples, 
it must be take into consideration "the own characteristics that differentiate members of the indigenous 
peoples from the general population, and shape their cultural identity". 
 
An example can be seen in Moiwana v. Suriname.  On November 29, 1986, took place a military 
operation in Moiwana village.  State agents and their collaborators killed at least 39 unarmed members 
of the community including children, women and elderly, and wounded other members of the 
community.  The operation burned and destroyed property of the community and forced the survivors 
to flee.  Members of the community were unable to recover the remains of their relatives killed during 
the attack and were, therefore, unable to provide mortuary rites required by the fundamental principles 
of N'djuka culture. 
 
The inability to properly honour their loved ones killed, and forced separation from their traditional 
lands, were described by the Court as "situations that affect the rights [...] established in Article 5 of the 
Convention (right to personal integrity).”  The Court considered that it was affected the integrity of 
members of the Community for the suffering caused by the obstruction, despite their persistent efforts 
to obtain justice for the attack on their village". 
 
Despite various efforts of community members and their legal representatives, as well as clear evidence 
of State responsibility, there was no indication of existence of any serious and complete investigation 
into the attack.  Such absence of effective resources was considered by the Court as a source of 
suffering and anguish for the victims and their families.  Also, due to continuing impunity for the military 
operation in 1986, and the lack of information to the members of the community about the motives of 
the attack, they suffered "deep anxiety" about the possibility of facing increased hostilities if they 
returned to their traditional lands. 
 
In the absence of an effective criminal investigation to end the impunity of the attack, and allow the 
victims to return to their territories, Suriname had not guaranteed, at the discretion of the Court, the 
freedom of movement and residence to community members.  Therefore, the Court declared the 
violation of Article 22 of the Convention. 
 
In case of Chitay Nech and Others v. Guatemala, the family victims had to flee their community to 
protect their lives against serious threats and constant persecution they suffered, and the subsequent 
disappearance of Mr. Florencio Chitay.  The Court found that the forced displacement affected of a 
particularly severe way the Chitay Rodriguez family members for their indigenous Mayan condition.  The 
abandonment of the Community was not only material for families who fled, "but also meant a great 
cultural and spiritual loss."  The displacement of the Chitay family outside its community "led to a break 
with its cultural identity, affecting its relationship with its family, its language and its ancestral past."  
The court added that the forced displacement of indigenous peoples outside the community could place 
them in a situation of particular vulnerability, which by its destructive consequences on the ethnic and 
cultural fabric, generated a clear risk of cultural or physical extinction. 
 
In the case Kásek Xákmok v. Paraguay, the Court indicated that when it comes to indigenous and tribal 
peoples, "traditional possession of their lands and cultural patterns that emerge from this close 
relationship, are part of their identity.  Such identity reaches a particular content due to the collective 
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perception as a group, their worldview, their collective imaginations and the relationship with the land 
where they develop their life". 
 
Specifically for members of the Xákmok Kásek community, cultural traits such as their language, rites of 
shamanism, male and female initiation, ancestral knowledge, traditions to remember their dead, and 
the relationship with the territory, were essential to their worldview and particular form of existence. 
But they were affected by displacement of their traditional territory. All these effects were evaluated by 
the Court when declared the violation of property rights (Article 21 of the Convention), and when the 
Court enacted the corresponding repairs. 
 
These cases caused Article 22 of the Convention (freedom of movement and residence) to contain the 
so-called "right of return" which is not limited only to the legal ability to enter the country of nationality 
or residence, or move into that territory, but also includes the right of the displaced persons or refugees 
not to fear the return.  Therefore, past violations and present insecurities must be solved by the State 
prior to return.  According to the Court, the member state must create conditions for a stable and safe 
return. That is, the State's role should not be passive, but should result in active measures to deal with 
causes that caused or could cause displacement.  This has been reaffirmed in resolutions of provisional 
measures the Court has adopted in two cases concerning Colombia. 
 
In the case of Community of Peace San Jose de Apartado v. Colombia, the Court asked the State to 
ensure "the necessary conditions to return to their homes to people from Community of Peace of San 
Jose de Apartado, who have been forcibly displaced to other areas of the country."  In other words, to 
guarantee their right of return.  For communities Jiguamiandó and Curbaradó vs. Colombia, through the 
adoption of provisional measures, the Court asked the State to ensure "the beneficiaries of these 
measures can continue living in their residence, free from any kind of coercion or threat," that is to 
respect their right not to be displaced. 
 
Displacement also has particular implications for children.  In the above case Chitay Nech and Others v. 
Guatemala, the Court noted that development of the child "is a holistic concept that encompasses 
physical, mental, spiritual, moral, psychological and social development."  For the full and harmonious 
development of their personality, "Indigenous children, according to their worldview, preferably 
requires to be form and grow within their natural and cultural environment, as they have a distinctive 
identity that links them to their land, culture, religion , and language.  "Because Chitay children were 
deprived of their cultural life by forced displacement, the Court held that the member state was 
responsible for the violation of Article 19 of the Convention (child rights). 
 
In case of Kásek Xákmok v. Paraguay, the Court found that members of the community were living in 
miserable conditions, as a result of being stripped of their traditional lands.  The extreme vulnerability 
particularly affected to children.  The Court recalled that children have the rights that all human beings 
have, and also special rights derived from their condition, corresponding specific duties to the family, 
society and State.  The prevalence of the child's best interests must be understood as "the need to 
satisfy all children rights, which forces the State and irradiates the interpretation of all other rights of 
the Convention when referring to the case of minors".  Also, the State should "pay particular attention 
to the children needs and rights, in consideration of their particular condition of vulnerability." 
 
With regard to the cultural identity of children of indigenous communities, the Court stated that Article 
30 of the Convention on the Rights of the Child establishes an additional and complementary obligation 
that gives content to Article 19 of the Convention, which consists of the obligation to promote and 
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protect the rights of indigenous children, to live according to their own culture, religion and language. 
The Court also considered that within the general obligation of member states to promote and protect 
cultural diversity is included "a special obligation to ensure the right to the cultural life of indigenous 
children.” 
 
Finally, the Court indicated that loss of traditional practices and damages resulting from lack of territory, 
especially affects "the development and cultural identity of children of the community, who may not 
even develop that special relationship with their traditional territory, and that particular form of life 
proper to their culture, if are not implemented the necessary steps to ensure the enjoyment of these 
rights". 
 
In summary, displacement of indigenous peoples has a distinct characteristic on their condition of 
political subordination to the majority culture, for the breaking of their conditions of living and 
territoriality, which may involve sudden changes in forms of government and international political 
representation, for the appropriation of indigenous territories by the armed actors, for the general 
deterioration of living conditions, with special emphasis on children, for the permanent alteration of 
cultural identity and integrity due to accelerated loss of community cultural elements, and features 
based on spirituality, and for the intrusion of strange ideas to their culture.  All this generates several 
human rights violations recognized in the Convention, which go beyond the content of the proper 
protection of the States, under Article 22 of the Convention. 
 

19. Mr Mario López-Garelli, Senior Human Rights Specialist, Inter-American Commission on 
Human Rights 
 
It is an honour and a pleasure to participate in this Colloquium organized jointly by the Council on 
Europe and UNHCR, to share some considerations regarding the mechanisms for the protection of 
persons fleeing conflict and generalized violence in the Americas.  
 
Since its creation in August 1959, the Inter-American Commission on Human Rights has monitored the 
human rights situation of persons affected by situations of violence, including refugees, stateless 
persons, asylum-seekers and internally displaced persons in the Americas.  Indeed, since the early 
sixties, the IACHR has used various mechanisms at its disposal to promote respect and protection of 
human rights of these particularly vulnerable groups. The Inter-American Commission focused more 
specifically on the situation of refugees and internally displaced persons in its 1980–1981 Annual 
Report.108  On the basis of that recognition, the Inter-American Commission recommended to the 

                                                           
108 Under a section of that report titled 'New areas in which steps are needed to make human rights more 
effective', the IACHR stressed that  

the Organisation of American States has an obligation to contribute to the solution of problems deriving 
from the displacement of persons and to support the observance of international legal principles such as 
non-refoulement and, a derivative there from, the prohibition of rejecting people in flight at the border, 
which have been recognised as fundamental by several international instruments and recently reiterated 
by the colloquium on asylum and international protection of refugees in Latin America, held in Mexico 
City from the 11 through 15 of May, 1981.  

IACHR, Annual Report 1980-1981, Chapter V, at: 
http://www.cidh.oas.org/annualrep/80.81eng/chap.5a.htm#NEW%20AREAS%20IN%20WHICH%20STEPS%20ARE
%20NEEDED%20TO%20MAKE. 

http://www.cidh.oas.org/annualrep/80.81eng/chap.5a.htm#NEW%20AREAS%20IN%20WHICH%20STEPS%20ARE%20NEEDED%20TO%20MAKE
http://www.cidh.oas.org/annualrep/80.81eng/chap.5a.htm#NEW%20AREAS%20IN%20WHICH%20STEPS%20ARE%20NEEDED%20TO%20MAKE
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General Assembly of the OAS “that it established the necessary mechanisms so that the corresponding 
organs of the OAS, including the IACHR, define the juridical norms which are required for the assistance 
and protection of refugees.”  A few years later, the 1984 Cartagena Declaration concluded that it was 
necessary to enlarge the concept of refugees and referred in that regard to the doctrine developed in 
the reports of the Inter-American Commission.109 
 
The Guiding Principles Applied in the Americas 
 
Pursuant to the American Convention on Human Rights and other relevant norms of domestic and 
international law, internally displaced persons are entitled to the same rights and freedoms as the rest 
of the population, without any form of discrimination.  The reality is that this group of persons is, by 
virtue of their situation, denied the enjoyment of basic human rights.  Displacement generally involves 
multiple human rights violations, especially during internal armed conflicts, which are one of the 
principal causes of internal displacement worldwide.  It is during such conflicts that the basic rights and 
needs of the displaced are most imperilled and least respected and protected. Certain fundamental 
guarantees protected in the American Convention may not be suspended even in times of armed 
conflict or other types of emergency. 
 
However, even if the American Convention and other treaties recognize and guarantee the right to life 
and to physical integrity, as well as the right to freedom of movement and residence, they do not 
provide for an express right not to be unlawfully displaced, to have protection and assistance during 
displacement, and to enjoy a secure return and reintegration.  Neither does this instrument specifically 
guarantee the right to find refuge in a safe part of the country, nor any protection for internally 
displaced persons to prevent their forcible return to places of danger.  In this regard, it must be noted 
that Francis M. Deng, United Nations Secretary General Representative on Internally Displaced Persons 
conducted extensive studies on the shortcomings in existing human rights and humanitarian law 
applicable to this issue.  In April 1998, Mr. Deng presented his “Guiding Principles on Internal 
Displacement,” which were adopted by consensus at the United Nations Human Rights Commission.  

 
The IACHR fully endorsed and supported these Guiding Principles in 1998 and used them as a 
benchmark in monitoring the response of OAS member states, such as Peru and Colombia, to internal 
displacement.  Since the late 1990s, both the Inter-American Commission and Court have been issuing 
binding orders requiring the Colombian State to protect thousands of internally displaced persons at risk 
due to the internal armed conflict in that country.  According to recent reports, a new cause of forced 
internal displacement is the increasing violence between groups of organized crime, specifically those 
involved in the drug trade.110 
  

                                                           
109 Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in Central America, 
Mexico and Panama, 22 November 1984, at: http://www.unhcr.org/refworld/docid/3ae6b36ec.html.  
110 Internal Displacement Monitoring Centre and Norwegian Refugee Council, 'Internal Displacement. Global 
Overview of Trends and Developments in 2010', March 2011, p. 70. This report highlights that in the region only 
Colombia is still affected by an internal armed conflict, but that even in that country the new instances of 
displacement have been caused by threats and violence by armed groups, rather than the conflict itself. 

http://www.unhcr.org/refworld/docid/3ae6b36ec.html
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Thematic Approach 
 
The Inter-American Commission also works from a thematic perspective, which implies the treatment of 
certain special issues or the human rights situations of specific groups of persons through its 
rapporteurships.  Unlike other international bodies, the IACHR’s rapporteurships are created by the 
Commissioners themselves, who define the mandate and name the rapporteur from among the 
members of this body, or a special expert.  Rapporteurs conduct a number of activities, including on-site 
visits and the preparation of reports for consideration by the Commission. 
 
During its 91st session held in February 1996, the IACHR decided to appoint then Commissioner Robert K. 
Goldman as rapporteur on the rights of displaced persons, thus becoming the first regional human rights 
system to create such mechanism.  During his 1996–2003 mandate, the IACHR rapporteur cooperated 
actively with the United Nations Secretary General Representative on Internally Displaced Persons, and 
participated in the processing of several cases, precautionary measures and country reports.  The 
application of the universal standards to member states of the Americas served as an excellent example 
applied by the UN Special Representative on this issue to situations in other regions, such as Africa and 
Asia.  Another important effect of the work done by the rapporteur was seen in relevant decisions 
adopted by the Constitutional Court of Colombia, specifically tutela number T-025-2004, in which the 
tribunal concluded that “the treatment of the IDP population was such a deviation from constitutionally 
established requirements that the whole policy must be deemed an ‘unconstitutional state of 
affairs.’”111 

 
The analysis of the complexities involved in forced internal displacement by the Inter-American 
Commission usually requires the intervention of several of its thematic rapporteurships.  In this regard, 
in the recently published review of norms and jurisprudence on indigenous and tribal peoples’ rights 
over their ancestral land and natural resources, the IACHR stressed that “indigenous peoples and their 
members have the right to be protected from forced displacement from their territories caused by 
violence” and that “the forced displacement of indigenous or tribal villages, groups of families, 
communities or peoples from their lands due to armed violence, implies in many cases the loss of their 
socio-cultural integrity and their habitat.”112   
 
Also, after the 2007 visit to Colombia by the Rapporteur on the Rights of Afro-descendents and Against 
Racial Discrimination, the IACHR recommended that the State:  
 

adopt strategies with a differentiated approach to prevent forced displacement of Afro-
Colombians, taking into account their social, economic, and cultural ties with their lands and 
communities; attend to the needs of displaced persons in keeping with the parameters 
established by the Guiding Principles on Internal Displacement and the decisions of the 

                                                           
111 In its ruling of 22 January  2004 the Constitutional Court of Colombia resolved a total of 108 tutelas presented 
by some 1150 families, mostly women, elderly persons, minors and indigenous persons. 
112 IACHR, 'Indigenous and tribal peoples’ rights over their ancestral land and natural resources. Norms and 
jurisprudence of the inter-American human rights system', OEA/Ser.L/V/II, Doc. 56/09, 30 December 2009, para. 
152.   
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Constitutional Court; and, reach lasting solutions to their situation that respect their 
fundamental rights.113   

 
It should be noted as well that the report on “Violence and discrimination against women in the armed 
conflict in Colombia” included a specific analysis of the issue and a recommendation for the State to 
“reinforce the social investment in indigenous and Afro-Colombian women in the justice, health and 
education sectors to mitigate the effects of the armed conflict and to render effective the rights of 
displaced women and heads of household.”114 
 
Hearings 
 
The hearings on cases, precautionary measures, and general situations held by the Inter-American 
Commission during its periods of sessions represent an important means of promoting the mechanisms 
of protection available in the inter-American system.  These hearings are open to the public, are 
broadcast live online and receive broad media coverage, all of which contribute to raise awareness and 
promote respect for the rights of persons. In some of the general hearings, the information received 
from member states and representatives of civil society at these hearings has caused the IACHR to 
observe a topic more closely or even to address it in a special report.115   
 
In the course of its most recent period of sessions in March 2011, the IACHR held a hearing on the right 
to an effective remedy of the displaced population in Colombia.  Representatives of civil society 
presented information on this situation with several specific examples and concluded, among other 
things, that the protection of the right to life and the guarantee of non-repetition are indispensable to 
guarantee the right to an effective remedy.116   Also in the March 2011 sessions, a hearing was 
conducted on precautionary measures for women and girls in camps for displaced persons in Haiti; and 
previously there were other hearings on forced displacement in Colombia in November 2009 and March 
2006, the latter of which dealt specifically with the human rights of women in situation of displacement 
in that country. 
 
Country Reports 
 
As part of its mandate, the IAHCR observes the general human rights situation in the member states and 
publishes reports either separately or as part of its Annual Report to the General Assembly of the OAS.  

                                                           
113 IACHR, Preliminary Observations of the Inter-American Commission on Human Rights after the visit of the 
Rapporteurship on the Rights of Afro-Descendants and Against Racial Discrimination to the Republic of Colombia, 
OEA/Ser.L/V/II.134, Doc. 66, 27 March 2009, para. 127.1. 
114 IACHR, Violence and discrimination against women in the armed conflict in Colombia, OEA/Ser.L/V/II., Doc. 67, 
October 18, 2006, Recommendation 39. 
115 One recent example is a series of hearings on the rights of migrant workers in the United States, which led to 
visits by the thematic rapporteur, and resulted in a study of due process and detention of migrants in that country. 
The report was published in 2011 and is available at http://cidh.org/countryrep/USImmigration/TOC.htm. 
116 The document presented at the hearing is titled 'Incumplimiento de los estándares fijados por el sistema 
interamericano y el derecho internacional para garantizar el derecho a un recurso efectivo de la población 
desplazada', at http://www.coljuristas.org/documentos/libros_e_informes/inf_2011_n2.pdf.  

http://cidh.org/countryrep/USImmigration/TOC.htm
http://www.coljuristas.org/documentos/libros_e_informes/inf_2011_n2.pdf
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It also carries out on-site visits to countries to engage in more in-depth analysis of the general situation 
or to investigate a specific situation.  
 
It is clear that Colombia faces the most serious situation of internal displacement in the Americas due to 
its armed conflict spanning over many decades.  In the words of the former IACHR Rapporteur on the 
Rights of Internally Displaced Persons, “it is difficult to envision how Colombia can create conditions for 
a genuine and lasting peace and national reconciliation while millions of its citizens remain displaced 
without adequate protection or assistance.”117   The rapporteur on this issue, who was also the 
rapporteur for Colombia, led several visits to that country during his mandate and travelled to different 
locations to visit victims of internal displacement and gather information on their situation.  In its 1999 
report on the general situation of human rights in Colombia, the Inter-American Commission published 
a complete analysis and study of the rights of internally displaced persons. Among its recommendations, 
the IACHR urged Colombia to “provide means for creating lasting solutions, which allow internally 
displaced persons to return voluntarily, in safety and with dignity, to their homes, or to resettle in 
another part of the country.”118 
 
The IACHR has continued to stress the urgency and seriousness of the situation of forcibly displaced 
persons in Colombia by including a specific analysis in the relevant sections regarding this country in 
Chapter IV of its Annual Report.  In the 2010 edition, the Inter-American Commission observed that 
“displacement mainly affect persons and communities located in areas with the greatest number of 
armed confrontations, and that it is mainly caused by the plundering of the land by illegal armed actors” 
and “that on the whole, the plundered lands continue to be under the control of the illegal owners, that 
in some cases are companies that execute large-scale investment projects, and their fronts.”119 
 
Precautionary Measures 
 
The Inter-American Commission has granted precautionary measures in cases of displaced persons 
faced with the imminent risk of irreparable damage, as an urgent action to safeguard their fundamental 
rights.  The urgent intervention of the IACHR by applying the mechanism of precautionary measures has 
helped guarantee the rights to life and personal integrity of thousands of persons in the Americas, 
especially in situation of armed conflict.  Unfortunately, several persons have also been attacked and 
killed while they were protected by precautionary and provisional measures, which has led both organs 
of the inter-American system to respond in the strongest terms of condemnation. 
 
Among the most recent matters:  during 2010 the IACHR granted precautionary measures in favour of 
29 displaced families in the Argelia Municipality, Cauca Department of Colombia, who had been 
displaced to Popayán after being the victims of alleged threats, acts of violence, tracking and 
disappearances;  170 families of the Veredas El Vergel and El Pedregal, also in the Cauca Department, 
who had been the victims of gunshot injuries, forced displacements and other alleged acts of violence in 

                                                           
117 Robert K. Goldman, 'Internal Displacement, the Guiding Principles on Internal Displacement, the Principles’ 
Normative Status, and the Need for their Effective Domestic Implementation in Colombia', published in the 
Colombian Yearbook of International Law, V.2, Bogota, Colombia, 2009. 
118 IACHR, Third Report on the Human Rights Situation in Colombia, OEA/Ser.L/V/II.102, Doc. 9 rev. 1 
26 February 1999, Original:  English, paragraph 97. 
119 IACHR, Annual Report 2010, Chapter IV, Human Rights Developments in the Region, Colombia, para. 35. 
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the context of the danger due to the armed conflict; and Álvaro Javier Martínez Torres and his family 
who were in state of imminent danger, allegedly because of his efforts to defend his family's rights and 
those of other displaced persons at the "La Alemania" farm, San Onofre field, Sucre Department, as well 
as due to his actions to clarify the events leading up to Rogelio Martínez's death. He was allegedly 
murdered by illegal armed groups on 18 May 2010. 
 
On 25 March 2010 the IACHR granted precautionary measures for 14 women in a situation of 
displacement in Colombia, whose identity was withheld, because some of them have suffered sexual 
violence.  In the request it was alleged that the 14 women were leaders of the displaced community in 
Bogotá and that as a result of these activities, they were victims of sexual violence, physical attacks, 
threats, acts of harassment and a violent home raid.  The Inter-American Commission asked the State of 
Colombia to adopt the necessary measures to guarantee the life and physical integrity of the 14 women; 
to reach agreement with the beneficiaries and their representatives on the measures to be adopted; 
and to inform the Commission about the steps taken to investigate the facts that led to the adoption of 
precautionary measures.  On 6 May 2010, the IACHR expanded the PM 1-10 precautionary measures for 
one more person, a member of the Association of Afro Women for Peace and a participant in talks with 
the Government of Colombia on the issue of the rights of the displaced population.  
 
Individual Petitions and Cases 
 
As part of its functions to protect human rights, the Inter-American Commission has received several 
cases presented on behalf of victims of forced displacement in member states of the OAS.  Among the 
most recent, the IACHR submitted to the Inter-American Court the cases of the Moiwana village with 
respect to Suriname, decided in 2005; and with respect to Colombia, the massacres of Mapiripan (2005), 
Pueblo Bello and Ituango (both in 2006).  In cases dealing with victims of forced internal displacement, 
the Court has found that this situation constituted a violation of the right to movement and residence 
protected by Article 22 of the American Convention. 
 
Integral reparation for victims of human rights violations has been one of the main features of the 
jurisprudence of the organs of the inter-American system of human rights.  Both the IACHR reports and 
the judgments of the Court have ordered reparation such as compensation, restitution, rehabilitation, 
satisfaction and non-repetition measures.  In that regard, it should be noted that the Court ordered as 
part of the reparations in the Moiwana judgment the implementation of a community fund.  In the 
Mapiripan, Pueblo Bello and Ituango cases — all pertaining to massacres and internal displacement — 
the Court ordered as a measure of satisfaction the State of Colombia to carry out the necessary actions 
to ensure the security of conditions so that the relatives of the victims and other former inhabitants who 
were victims of forced internal displacement could return to those localities.  
 
The situation of displaced persons in the Americas has been the subject of special preoccupation for 
both organs of its human rights system.  The Inter-American Commission has a broad mandate for the 
protection and promotion of the human rights of all persons in the Americas, which allows it not only to 
provide ample access to victims in individual cases, but also to engage member states in dialogue and to 
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cooperate with them in order to achieve justice in cases and advances in practices, legislation and public 
policy.  
 
All provisions of the instruments of the inter-American system are available to displaced persons who 
believe their rights have been violated by any of the OAS member states.  However, as the IACHR has 
noted repeatedly, persons affected by forced displacement are in a situation of such great vulnerability, 
that access to recourses and redress seems illusory in most cases.  The challenge, then, lies in making 
creative use of the possibilities offered by the inter-American human rights system, with the shared 
objective of developing and broadening legal means of protecting the displaced population and 
achieving integral reparations for the violations suffered.  
 
The Inter-American Commission can make a significant contribution to this process by using its 
mechanisms in cooperation with OAS member states, civil society and specialised organs and agencies 
at the universal and regional levels.  This colloquy has provided us all with an excellent opportunity to 
focus on the current situation of the human rights of forcibly displaced persons all over the world, and 
the legal and social frameworks available to protect them.  We hope to provide the information and 
advice you consider necessary with a view to advancing toward this goal. 
 

20.  Mrs Elisabet Fura, Section Vice-President, European Court of Human Rights 
 
It is well established that Article 3 of the ECHR prohibits Contracting States from expelling non-nationals 
where substantial grounds have been shown for believing that the person concerned, if expelled, would 
face a real risk of being subjected to treatment contrary to Article 3.120  In assessing whether there are 
substantial grounds for believing that an applicant faces such a risk, the Court will assess the conditions 
in the receiving country against the standards of Article 3 of the Convention.121  In order for Article 3 
ECHR to be applicable, the ill-treatment an applicant alleges he will face if returned must attain a 
minimum level of severity.  
 

                                                           
120 See European Court of Human Rights, Soering v. the United Kingdom, Appl. No. 14038/88, Judgment of 7 July 
1989, at: http://www.unhcr.org/refworld/docid/3ae6b6fec.html; Chahal v. the United Kingdom, Appl. No. 
22414/93,  Judgment of 15 November 1996, at: http://www.unhcr.org/refworld/docid/3ae6b69920.html; Saadi v. 
Italy, Appl. No. 37201/06, Grand Chamber judgment of 28 February 2008, available at: 
http://www.unhcr.org/refworld/docid/47c6882e2.html. 
121 European Court of Human Rights,  Mamatkulov and Askarov v. Turkey, Appl. Nos. 46827/99 and 46951/99, 
Grand Chamber judgment of 04 February 2005, at: http://www.unhcr.org/refworld/docid/42d3ef174.html 

 

http://www.unhcr.org/refworld/docid/3ae6b6fec.html
http://www.unhcr.org/refworld/docid/3ae6b69920.html
http://www.unhcr.org/refworld/docid/47c6882e2.html
http://www.unhcr.org/refworld/docid/42d3ef174.html
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In the landmark cases of Ahmed v. Austria122 and H.L.R. v. France123, the ECtHR established that Article 3 
ECHR did not only apply where the ill-treatment emanated from public officials but could also apply 
where it emanated from private individuals.  However, in such cases it had to be shown that the risk was 
real and that the authorities of the receiving State were not able to obviate the risk by providing 
appropriate protection. 
 
Nevertheless, it has not been easy for persons fleeing conflict or generalized violence to establish that 
there would be a real risk of ill-treatment on their return.  In 1991 the ECtHR considered the case of 
Vilvarajah and Others v. the United Kingdom,124 in which a number of ethnic Tamils challenged their 
removal to Sri Lanka on the ground that they would be subjected to persecution, torture, arbitrary 
execution or inhuman or degrading treatment contrary to Article 3.  However, the ECtHR rejected these 
complaints, finding that the evidence concerning the background of the applicants, as well as the 
general situation, did not establish that their personal position was any worse than that of the generality 
of other members of the Tamil community or other young male Tamils who were returning to their 
country.  The ECtHR therefore appeared to suggest that applicants fleeing from conflict or situations of 
generalized violence could not rely on the conflict or generalized violence alone to demonstrate that 
they would face a real risk of ill-treatment on their return.  Instead, they would have to show that on 
account of some personal characteristic they were in a worse position – and therefore at greater risk – 
than others facing return to the same region. 
 
However, the Court has recently clarified the comments it made in Vilvarajah and Others, at least in so 
far as they concerned a risk arising from a situation of generalized violence.  In the case of N.A. v. the 
United Kingdom,125 which, like Vilvarajah and Others, concerned the removal of an ethnic Tamil to Sri 
Lanka, the ECtHR stressed that it had never excluded the possibility that a general situation of violence 
could be of a sufficient level of intensity that any removal to the region would necessarily breach Article 
3 of the Convention.  Nevertheless, the Court made it clear that it would only adopt such an approach in 
the most extreme cases of general violence, where there was a real risk of ill-treatment simply by virtue 
of an individual being exposed to such violence on return.  The threshold is therefore a high one, and it 
seems likely that the majority of applicants fleeing from a situation of generalized violence will still have 
to show that they would be particularly targeted because of some special distinguishing feature in order 
to rely on Article 3 ECHR.  
 

                                                           
122 European Court of Human Rights, Ahmed v. Austria, Appl. No. 25964/94, judgment of 17 December 1996, at:  
http://www.unhcr.org/refworld/docid/3ae6b6fb4.html.  
123 European Court of Human Rights, H.L.R. v. France, Appl. No. 24573/94, Grand Chamber judgment of 29 April 
1997, at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695918&portal=hbkm&source=externalby
docnumber&table=F69A27FD8FB86142BF01C1166DEA398649 
124 European Court of Human Rights, Vilvarajah and others v. United Kingdom, Appl. Nos. 13163/87, 13164/87, 
13165/87, 1344/87 and 13448/87, Judgment of 30  
October 1991, at: http://www.unhcr.org/refworld/docid/3ae6b7008.html. 
125 European Court of Human Rights, NA. v. United Kingdom, Appl. No. 25904/07, Judgment of 17 July 2008, at: 
http://www.unhcr.org/refworld/docid/487f578b2.html. 
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To date, the Court has not found any situation of generalized violence to be of sufficient severity to 
reach the threshold established in N.A. However, in the coming months it expects to hand down a 
leading judgment on returns to Mogadishu, in which it will be required to consider whether the situation 
in Somalia generally – and in Mogadishu in particular – reaches this threshold.126 
 
The European Convention does not exist in a vacuum and one of the most important developments in 
recent years has been the creation of a parallel system of protection under the EU Qualification 
Directive for persons facing expulsion to a country where they would be at risk of torture or inhuman or 
degrading treatment or punishment.  In particular, Article 2(e) of the Directive defines a person eligible 
for such subsidiary protection status as someone who would face a real risk of suffering serious harm if 
returned to his or her country of origin. Serious harm is defined in Article 15 as consisting of:  (a) death 
penalty or execution; (b) torture or inhuman or degrading treatment or punishment of an applicant in 
the country of origin; or (c) serious and individual threat to a civilian's life or person by reason of 
indiscriminate violence in situations of international or internal armed conflict.  Protection under Article 
15 of the Directive therefore overlaps with that afforded by Article 3 of the Convention and this overlap 
has caused considerable confusion as to the scope of both Articles.  In particular, it was not clear 
whether the scope of Article 15 of the Directive was intended to be identical to that of Article 3 of the 
Convention.  While Article 15(a) and 15(b) were clearly covered by Article 3 of the Convention, the 
position regarding Article 15(c) (serious and individual threat to a civilian's life or person by reason of 
indiscriminate violence in situations of international or internal armed conflict) was less clear, especially 
as prior to N.A. the ECtHR had shown itself to be reluctant to apply Article 3 ECHR in such cases.   In 
addition, there were concerns that the requirement of an “individual threat” appeared to imply, as the 
ECtHR had suggested in Vilvarajah and Others, that an applicant would have to show that he would be 
particularly targeted because of his personal circumstances. 
 
The ECJ had an opportunity to address all of these issues in Elgafaji v. Staatssecretaris van Justitie.127  In 
relation to the first issue, it held that Article 15(b) of the Directive corresponded, in essence, to Article 3 
of the ECHR. By contrast, the content of Article 15(c) of the Directive was different from that of Article 3 
of the ECHR, and the interpretation of it therefore had to be carried out independently.  Secondly, it 
held that the existence of a threat would exceptionally be considered to be established where the 
degree of indiscriminate violence reached such a high level that substantial grounds were shown for 
believing that a civilian, solely on account of his presence in the territory, would face a real risk of a 
serious and individual threat to his life.  In order to demonstrate such a risk he was not required to 
adduce evidence that he would be specifically targeted by reason of factors particular to his personal 
circumstances.  Nevertheless, the ECJ considered that such a situation would be “exceptional” and the 
more the applicant could show that he was specifically targeted because of factors relevant to his 

                                                           
126 European Court of Human Rights, Sufi and Elmi v. the United Kingdom, Appl. Nos. 8319/07 and 11449/07, 
Chamber Judgment delivered in the meantime - on 28 June 2011, at: 
http://www.unhcr.org/refworld/docid/4e09d29d2.html. 
127 CJEU, Elgafaji v. Staatssecretaris van Justitie, C-465/07, 17 February 2009, at:  
http://www.unhcr.org/refworld/docid/499aaee52.html. 
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personal circumstances, the lower the level of indiscriminate violence required for him to be eligible for 
subsidiary protection.  
 
The position adopted by the ECJ in Elgafaji does not at first glance appear to be significantly different 
from that adopted by the ECtHR in N.A. v the United Kingdom,128 namely that in an extreme case a 
situation of generalized violence in a country of destination could be of a sufficient level of intensity that 
any removal to that country (or region) would necessarily breach Article 3 of the Convention.  However, 
as the ECtHR has not had an opportunity to consider the issue in the light of the ECJ’s decision in 
Elgafaji, the extent to which its approach will differ from that of the ECJ is not yet clear.  However, the 
ECtHR is likely to consider this issue in the leading judgment on returns to Mogadishu, which it hopes to 
hand down later in the year. 
 
In the context of protecting persons fleeing generalized violence, regard should be had for the recent 
decision of the Grand Chamber in M.S.S. v. Belgium and Greece.129  M.S.S. concerned the transfer of an 
Afghan asylum-seeker from Belgium to Greece pursuant to the Dublin II Regulation.  On arrival in 
Athens, he was detained in poor conditions, in an overcrowded, dirty cell with limited access to fresh air, 
food and a toilet.  He was released a few days later, after which he lived on the street with no means of 
subsistence.  He complained to the Court that the detention and living conditions in Greece amounted 
to inhuman and degrading treatment and that Belgium had exposed him to such conditions by 
transferring him to Greece.  The Grand Chamber found that the responsibility of a Contracting State 
under Article 3 ECHR might be engaged where an applicant who was wholly dependent on State support 
found himself faced with official indifference in a situation of serious deprivation or want incompatible 
with human dignity.  It noted that the applicant had spent months living in a state of the most extreme 
poverty, unable to cater for his most basic needs: food, hygiene and a place to live.  Added to that, the 
Court noted the applicant’s ever-present fear of being attacked and robbed and the total lack of any 
likelihood of his situation improving.  It therefore held that the conditions in which the applicant was 
living in Greece reached the Article 3 threshold and found Greece in breach of that Article as it was the 
State directly responsible for the applicant’s living conditions.  It also found Belgium to be in breach of 
Article 3 because it had transferred the applicant to Greece and thus knowingly exposed him to living 
conditions which amounted to degrading treatment. 
 
I mention M.S.S. primarily because conflict and generalized violence are frequently accompanied by 
widespread displacement and dire humanitarian conditions.  The Court has not yet had to address 
directly the question of whether humanitarian conditions generally, and in IDP and refugee camps in 
particular, might be sufficiently dire to reach the high threshold required by Article 3 of the Convention.  
However, in finding the detention conditions in Greece sufficiently poor to reach this threshold, and in 
finding Belgium liable for having transferred the applicant to Greece, the Grand Chamber has arguably 
made such a finding possible and it will certainly be open to applicants in future cases to argue that a 

                                                           
128 Cited above. 
129 European Court of Human Rights, M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment 
of 21 January 2011, at: http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 
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Contracting State would be in breach of Article 3 ECHR if it removed him to a country where there was a 
real risk that he would be forced to live in dire humanitarian conditions.  In fact, it is likely that the Court 
will have to consider this issue in the near future as the applicants in the leading Somali case have 
submitted that there is a real risk that if returned to Somalia they would be forced to seek refuge in an 
IDP or refugee camp. 
 
In addition, M.S.S. also guarantees the rights of asylum-seekers while their claims are being processed in 
Contracting States.  Ongoing conflicts in countries such as Somalia, Afghanistan and Iraq have resulted in 
a significant increase in the numbers of people seeking asylum and, as a consequence, many Contracting 
States’ asylum processing systems have come under strain.  M.S.S. therefore acts as a warning to these 
because, while the Grand Chamber had every sympathy with the burden that Greece was facing, it did 
not absolve the Greek authorities from ensuring that the human rights of all asylum-seekers were fully 
respected while their claims were being processed.  The Grand Chamber is likely to explore this issue 
further in the case of Hirsi v. Italy, which is scheduled for hearing on 22 June 2011.130  The applicants, 11 
Somalis and 13 Eritreans, were among a group of about 200 migrants intercepted by the Italian 
authorities off the coast of Italy and summarily returned to Libya under the terms of the Libya-Italy 
agreement which took effect on 4 February 2009.  
 
Before finishing, I would like briefly to mention the role that Rule 39 of the Rules of Court plays in 
expulsion cases.  I will be brief because I know that Stephen Phillips talked about Rule 39 in some detail 
yesterday.  Rule 39 enables the Court to take interim measures to prevent the commission of any 
irreversible actions which would either preclude the proper examination of a complaint or render the 
final judgment meaningless.  In practice the Court has restricted the application of interim measures 
under Rule 39 to cases where there is prima facie evidence of “an imminent risk of irreparable damage,” 
and the vast majority of cases in which interim measures have been granted have been expulsion cases, 
where there is evidence to suggest a real risk that the applicant would be subjected to ill-treatment 
breaching Article 3 ECHR if returned.  Clearly, it is therefore open to any applicant facing removal to a 
conflict zone to ask the Court to grant interim measures to prevent his removal pending a final decision 
by the Court. 
 
In conclusion, therefore, following the ECtHR’s decisions in N.A. and M.S.S., and the ECJ’s decision in 
Elgafaji, it is likely that in the coming months and years we will see significant developments in the 
protection at European level of persons fleeing conflict or generalized violence.  The forthcoming Somali 
judgment should provide an indication of the direction the ECtHR will take with respect to the relevant 
issues, but it remains to be seen how both courts will develop their case law in the future.  It will be 
particularly interesting to see if they develop their case law in a similar direction or if they diverge, 
effectively creating two different systems of protection for EU member states. 

                                                           
130 European Court of Human Rights, Hirsi and Others v. Italy, Appl. No. 27765/09, Grand Chamber hearing of 22 
June 2011, webcast at:  
http://www.echr.coe.int/ECHR/EN/Header/Press/Multimedia/Webcasts+of+public+hearings/webcastEN_media?id
=20110622-1&lang=lang&flow=high. 
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21. Discussion 3  
 
The third discussion session of the Colloquium addressed a diversity of topics including, inter alia,  
generalized violence in relation to complementary or subsidiary forms of protection, the effect of third-
party interventions before regional courts and the role of ombudspersons, interim measures and the 
enforcement of forms of redress.   

Generalized and Gang-based Violence and Complementary Protection  

The day’s first discussion began with a request for the panel to comment on the use of regional 
instruments in protecting individuals fleeing from widespread criminal activities, violent gangs, and drug 
cartels. 
 
In response, the Colloquium heard that the actions of violent criminal organizations represent a new 
cause of displacement in the Americas and the IACHR’s regional mechanisms remain fully available to 
persons fleeing regardless of the cause of the violence.  The Inter-American Commission has held a 
hearing on the situation affecting migrants in Mexico and the Commissioner will be conducting a visit in 
July to look at the general situation of migrant workers in Mexico that will also address how they are 
affected by the actions of violent organizations.  
 
It was further reiterated that this important question goes beyond the Latin American context and to 
begin addressing the question of what protection framework applies to individuals fleeing this type of 
violence, it is important to understand what are the causes, character, and impact of a situation of 
generalized violence or conflict.   
 
Often in the drug wars or gang-related cases there is a clear link to be made between the actor of 
persecution and the victim of the persecution and therefore, in many of these cases, the 1951 
Convention applies.  In UNHCR’s view, when the 1951 Convention applies one does not have to look at 
complementary forms of protection.  Only when the 1951 Convention does not apply do 
complementary forms of human rights protection become applicable and then it becomes relevant to 
qualify the level of violence through a set of indicators that can be identified and substantiated (e.g. the 
number of casualties, the level of displacement, etc.). 

Exclusion-clause Judgments  

The following intervention addressed exclusion-clause judgments by the Court of Justice of the 
European Union (CJEU), noting that the CJEU has interpreted these clauses restrictively.  Additionally, 
the Court has ruled that belonging to a blacklisted terrorist organization is not sufficient to provide 
exclusion from refugee status and while such judgments may allow for the provision of subsidiary 
protection this is not the position promoted by UNHCR although it does provide a minimum level of 
protection.  Finally it was noted that within the European Union there is increasing harmonisation 
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between subsidiary protection and the protection afforded to refugees although UNHCR is unable to 
appear as an amicus curiae before the CJEU. 

In response the Colloquium heard that as a result of the Lisbon Treaty the European Union will accede to 
the ECHR.  This development will raise many issues concerning the interaction between the ECtHR and 
the CJEU but will hopefully lead to a stronger interaction and generate less diverging case law as 
negotiations on this issue are proceeding as expected.  

UNHCR’s role at the CJEU and the significance of EU law were held to be of increasing importance to the 
development of international refugee legal standards as the CJEU has given itself the authority to 
interpret the 1951 Convention.  In response to the various cases in which such interpretation has 
occurred UNHCR has been able to produce public statements detailing its interpretation and in at least 
one such case the Advocate General has addressed this as a de facto amicus brief.   

It was however noted that while the procedural rules of the CJEU do not permit UNHCR to enter 
proceedings it may formally intervene if it is already a party at the national level.  Currently, UNHCR is 
serving as a third-party in the preliminary reference of N.S. and M.E.131 in which the CJEU will, for the 
first time, consider the effects of the Charter of Fundamental Rights.  

Third-party Interventions before the Inter-American Court  

Following from this, the succeeding intervention asked what opportunities UNHCR has to intervene as a 
third-party or expert at the Inter-American Court of Human Rights.   

In response, the Colloquium heard that the IACtHR has long accepted amicus briefs from organizations 
and institutions in contentious proceedings or within the framework of consultative opinions. 
Additionally, it accepts the role of amicus curiae in the supervision of the enforcement of its decisions. 
Consultative opinions, however, are limited to written submission up to a fortnight after the public 
hearing has occurred. 

                                                           
131 CJEU, Reference for a preliminary ruling from High Court of Ireland made on 15 October 2010 - M. E. and others 
v Refugee Applications Commissioner, Minister for Justice, Equality and Law Reform (Case C-493/10), questions 
referred at: 
http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=79172&pageIndex=0&doclang=EN&mo
de=req&dir=&occ=first&part=1&cid=75266#ctx1;  Reference for a preliminary ruling from the Court of Appeal 
(England & Wales) (Civil Division) made on 18 August 2010 - NS v Secretary of State for the Home Department 
(Case C-411/10), questions referred at: 
http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=82845&pageIndex=0&doclang=EN&mo
de=req&dir=&occ=first&part=1&cid=75266#ctx1. Both cases have been joined by order of the President of the 
CJEU for the purpose of the written and oral proceedings. The judgment is due on 21 December 2011. 
 

 

 

 

http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=79172&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=75266#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=79172&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=75266#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=82845&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=75266#ctx1
http://curia.europa.eu/juris/document/document.jsf?text=asylum&docid=82845&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=75266#ctx1
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Generalized and Indiscriminate Violence 

Returning to the issue of indiscriminate violence it was noted that the 1951 Convention provides a 
strong protection tool that can be easily interpreted in this regard.  However, when one addresses the 
concept itself and asks ‘is violence individual and does it apply to a certain person in particular?’ this 
becomes a more difficult question.  

The Colloquium was reminded that within the African system they do not look directly to the status of 
the definition of refugees – as such recognition is facilitated.  However there are numerous examples of 
individuals being returned to a situation of violence.  It was then later noted that the dilemmas of the 
prima facie approach that results in these returns is often the result of a government’s decision to 
repatriate.  However, in terms of refugee law and doctrine, when returning an individual against his or 
her own will, the cessation provisions must be invoked following an individual examination of the 
relevant case even if the individual was admitted as part of a group.  These provisions, however, are not 
strictly enforced.  

Alternatively, under the Inter-American system, the Colloquium heard that the challenges faced by 
displaced people are taken under consideration by the IACtHR.  

The particular vulnerability of asylum-seekers was emphasized by the ECtHR in its M.S.S. judgment and 
was addressed through the protection perspective.  The existence of generalized violence must thus 
lead Courts to consider the appropriate means to apply the strongest level of protection.   

Armed Conflict and State Practice  

Without an international monitoring mechanism, the next intervention asked whether the thesis that an 
inclusive interpretation of the 1951 Convention in situations of internal or international armed conflict is 
difficult to meet in practice.  Within the United Kingdom such cases have demonstrated a willingness by 
the domestic courts to support the position of the Government.  In turn this has created an increase in 
referrals to the European Court of Human Rights who appear to be in a strong position to address these 
cases through the application of interim measures thus providing a practical form of protection.  Unless, 
however, States can be convinced to change their practice the ECtHR will be requested to act with 
increasing frequency.   

The confidence placed in the ECtHR to address these issues was welcomed however it was noted that 
the Court’s ability is limited due to the heavy burden it currently faces.  At present the backlog has 
reached 152,000 cases and while the ECtHR remains committed to fulfilling its role, the source of the 
problem remains at the domestic level.   

It follows that the debate at the domestic level provides the impression that such migration policies are 
novel and are constantly addressed as a European ‘problem’.  However, from a broader perspective 
migration has historically existed not as a ‘problem’ but as a condition for growth and prosperity.  There 
are only a few voices at the domestic level that make this argument and the results of this discourse are 
evident through more restrictive migration policies.   
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Continuing from this assertion, the panel reaffirmed the position that the challenges stemming from 
generalized violence and conflict are neither novel nor unfamiliar.  It is however a challenge to evaluate 
how best to monitor conflict situations to ensure that the correct protection assessment is made and 
then determine whether the political willingness exists at the domestic level to implement it.  This 
aspect is more worrying as there appears to be little willingness within Europe to apply the 1951 
Convention in such situations of conflict.   

The Role of Ombudspersons  

The following intervention addressed an earlier presentation that focused on specialised human rights 
institutions and asked, from a practical perspective – how can an ombudsperson organization take part 
in proceedings before the European Court of Human Rights or engage UNHCR to assist in protecting the 
rights of refugees?   

In response the Colloquium heard of the experience of ombudspersons in proceedings before the Inter-
American Court and Commission where recently there were doubts about whether they could bring an 
application before these bodies.  More recently however, Ombudsmen in Bolivia and Guatemala have 
been active before these bodies and their reports have been referenced by both the applicants in 
certain cases and the Inter-American Court of Human Rights. 

It was agreed that UNHCR should increase its cooperation with ombudsperson as it is important to 
engage more the quasi-judicial institutions.  Such cooperation must be strategic but can be very valuable 
especially when attempting to change or amend existing laws at the domestic level.   

Interim Measures and Generalized Violence  

The focus of the next intervention returned to the theme of interim or precautionary measures in 
situations of generalized or indiscriminate violence.  The intervener asked whether any diplomatic 
options existed to bind States not to return an individual, for a short period, while the exceptional 
danger existing in the country of origin was under consideration. 

The panel responded that the European Court of Human Rights would welcome such an approach 
however it was difficult to gauge what level of political will exists for such diplomatic measures.   Some 
states have taken similar decisions but often it is too late once the decision has been taken.   

Assessment of the Generalized Violence Threshold  

The following intervention noted that the European Court of Human Rights had set a high-threshold 
concerning its evaluation of generalized violence and asked whether it would be willing to consider 
providing criteria to assess when such a threshold has been met in practice. 

In response the Colloquium heard that the European Convention on Human Rights remains a living 
instrument and that providing some form of criteria or test would be helpful in making assessments 
regarding generalized violence.  The European Court of Human Rights has been attempting to provide 
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some form of indication but has not always been successful in this regard.  It remains a work in progress 
as the ECtHR is fully aware of the interaction between its judgments and actions taken at the domestic 
level.  It was added that when addressing such issues the ECtHR noted that they would welcome 
interventions provided by UNHCR, among others, as they were deemed to be highly informative.   

Redress and Implementation  

The penultimate intervention of the morning session referenced the similarities between the African 
and Inter-American systems in regards to referrals noting the importance afforded by the Inter-
American system to breaches of the human rights of internally displaced people.  Often the main 
challenge faced by these systems concerns the implementation of the recommendations handed down 
by the respective bodies.   It was asked what measures have been taken to afford integral redress for 
any abuse to individuals who have applied to these bodies.   

In response, the Colloquium heard that the Inter-American Commission on Human Rights is continuing 
its thematic work through the rapporteurs.  For levels of reparations, the Inter-American Court of 
Human Rights and the Commission have the ability to order compensation or changes in legislation for a 
number of breaches and have done so on numerous occasions.  Such measures are broad and are 
enshrined in Article 63 of the American Convention on Human Rights.  The IACtHR supervises the 
enforcement of its judgments and improvements in ensuring enforcement are constantly under 
consideration at various levels.  Certain forms of reparations are significantly easier to ensure (e.g. 
payment of compensation) and States generally comply.  Other measures however (e.g. changes in 
legislation, locating missing persons) require more time and are difficult to effectively supervise.   

States are given a deadline to indicate what measures they have taken to implement the judgment and 
this information is then forwarded to the Inter-American Commission on Human Rights and 
representatives of the victims who, in turn, have the opportunity to respond.  The Court may also 
organize private hearings in these matters where the State must account for measures taken.  These 
hearings have brought about a fruitful dialogue but in some cases they were not sufficient and public 
hearings proved necessary.  If however these measures remain unsuccessful the only option remaining 
is to apply the relevant provisions and transfer the case to the General Assembly of Inter-American 
States.   

Reparations and Large-scale Displacement  

The final intervention continued with the question of reparations and asked how, when addressing a 
‘weakened State’, would the Inter-American system address new forms of massive rights violations that 
result in large-scale displacement.   

In response the Colloquium heard that, in principle, the Inter-American Commission on Human Rights 
holds a dual role through which it may address a general situation while also examining a specific 
violation.  The majority of the individual petitions that the IACHR has received related to urgent issues 
and are addressed as such. 
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As a side-note, and in response to an earlier question, it was noted that the Inter-American Commission 
had recently issued interim measures in a case regarding women and children living in displacement 
camps in Haiti.  This was presented as an example of looking at a specific issue within a broader 
humanitarian crisis.   

 

Economic and Social Rights of Persons in Need of Protection  

22. Chair: Mr Josep Casadevall Medrano, Section President, European Court of Human Rights 
 
Yesterday you discussed the issue of access to the human rights protection systems and the particular 
question of refoulement. This morning you looked at the protection of people fleeing conflict and 
generalized violence and we will now address a new topic.  
 

 
 
 "Session on economic and social rights of persons in need of protection", © photo UNHCR, 
June 2011, showing from left to right: 
- Professor Luis Jimena Quesada, President, European Committee of Social Rights, Council of Europe 
- Ms Gisela Thater, Legal Officer, Division of International Protection, UNHCR 
- Mr Josep Casadevall, Section President, European Court of Human Rights 
- Mr José de Jesús Orozco Henríquez, First Vice Chair, Inter-American Commission on Human Rights 
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23. Gisela Thater, Legal Officer, Division of International Protection, UNHCR 
 
This is what an asylum-seeker from Afghanistan said in a recent interview about his country of asylum:  
  

[I] arrived at the airport and two policemen took me to what they call a detention centre, but it 
was really a jail.  I couldn’t believe the conditions there. I was held in a small room with around 
20 other people.  It was difficult to move.  The room was locked and we had to knock on the 
door every time we needed to use the toilets. . . .When I was released I had no money.  The 
authorities said “that’s your problem, not ours.  There is the bus station, you can go to Athens.” 
If you don’t have money, you live in the park, or wherever you can find a place to sleep.  There 
were many Afghan families living outside a church there.132 

 
This man, also known as “M.S.S.,” recently won a court case against two European countries that failed 
to respect his rights.  In its decision, the European Court of Human Rights found that the authorities did 
not have due regard to the applicant’s vulnerability as an asylum-seeker.  He had lived for several 
months in Greece on the streets with no resources or means to provide for his essential needs — 
including sanitary facilities.  Living in such conditions for a prolonged period of time and with no 
prospect of improvement came within the scope of Article 3 of the European Convention on Human 
Rights which prohibits return to a country where the applicant would face torture, inhuman or 
degrading treatment.  In this case, the return envisaged was from Belgium to Greece under the EU 
Dublin II regulation. 
 
Economic and social rights are of course relevant not only in terms of reception conditions for asylum-
seekers.  They are important throughout all phases of displacement.  They may relate to the causes of 
flight, to conditions in the country of asylum and in the context of durable solutions.  I will look at these 
three phases in my presentation.  
 
Increasingly, restrictions on economic and social rights are put in place as a way of deterring persons 
from seeking asylum and as part of restrictive or penalty-oriented asylum policies, e.g. by removing 
benefits for asylum-seekers who are seen as uncooperative or by shifting to in-kind assistance.  In many 
developing countries, refugees are denied basic rights, often, but not always, due to a sheer lack of 
resources.  Denying asylum-seekers and refugees these rights could lead to destitution, forcing them to 
leave and even return to a country where their life or freedom could be threatened.  
 
Violations of socio-economic rights can also occur as part of mass human rights abuses against refugees. 
This was considered in a case before the African Commission on Human and People’s Rights 
(Communication No. 249/2003), where in Guinea a presidential call to arrest and detain all Sierra Leone 
refugees led to a large number of refugees being forced to flee the country, following widespread 
evictions and lootings.  The Commission, inter alia, found that the refugees’ right to property had been 
violated. 
 

                                                           
132 WIRE, Amnesty International, Vol. 41, Issue 002, April/May 2011. 
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Legal framework 
 
International refugee law and human rights law together set out the legal framework for the protection 
of the economic and social rights of forcibly displaced persons.  International human rights law 
contributes to the protection of those displaced, for example, by setting standards to define persecution 
as well as by providing remedies to protect displaced persons against lack of shelter, food, education, 
medical care or separation from family members.  
 
As affirmed by the UN Committee on Economic, Social and Cultural Rights, socio-economic rights are 
applicable to all, everywhere.133  Refugees are not only entitled to the rights contained in the 1951 
Refugee Convention: as human beings they should be able to enjoy all human rights.  Relevant human 
rights instruments include the Universal Declaration of Human Rights, the 1966 Covenant on Economic, 
Social and Cultural Rights, the Convention on the Rights of the Child and, more recently, the Convention 
on the Rights of Persons with Disabilities.  Economic and social rights are also articulated in several 
regional instruments, such as the European Social Charter, the European Convention on Human Rights, 
the EU Fundamental Rights Charter, the African Charter on Human and People’s Rights and the 
American Convention on Human Rights.  
  
A wide number of socio-economic rights are also found in the 1951 Refugee Convention, such as the 
right to property, housing, education, work, rationing, medical care and social security.  Sometimes we 
also include the right to freedom of movement in this category because of the impact of restrictions on 
access to livelihood, health-care and so forth. 
 
The over-arching principle of non-discrimination is a crucial component to the enjoyment of socio-
economic rights for forcibly displaced people.  As a general principle, these rights are to be enjoyed on 
the basis of equality between nationals and non-nationals.  This has, for example, been affirmed in 
respect of labour rights of undocumented migrant workers by the Inter-American Court of Human Rights 
(Advisory Opinion OC-18/03).  This principle has also been affirmed with regard to the children’s right to 
education by the same court (Judgment 8 September 2005, Case of Girls Yean and Bosico v. Dominican 
Republic).  
 
UNHCR’s Executive Committee has also elaborated, in several of its conclusions on international 
protection, the content of these rights and highlighted the particular needs of certain categories of 
asylum-seekers and refugees, such as women, children, persons with HIV or persons with disabilities.  In 
UNHCR’s experience, the protection of economic and social rights is often interlinked with the 
protection of civil and political rights.  Providing firewood or gas stoves can lead to protection from 
sexual abuse and abduction as women no longer need to go long distances in unsafe environments to 
collect it. Food, rights to work and micro-credit loans can create protection against exploitation. 
Meanwhile, creating safe school environments for girls by providing transportation so that they are not 
attacked or harassed on their way to school can lead to economic empowerment.  
 

                                                           
133 UN Committee on Economic, Social and Cultural Rights, General comment No. 20: Non-discrimination in 
economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural 
Rights), 2 July 2009, E/C.12/GC/20, para. 30.  
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Deprivation of economic and social rights can be a cause for flight and ground for refugee status 
 
Severe deprivation of socio-economic rights can be a cause for displacement.  Conflict, human rights 
abuses, population growth, urbanisation, climate change, extreme poverty, food insecurity and resource 
scarcity are combining in ways that lead people to move.  These factors can make it a legal challenge to 
determine if a person is fleeing for protection-related or economic reasons.  For many, it may be a 
combination of factors. 
 
The distinction between economic migrants and refugees is not clear-cut.  There is a growing body of 
jurisprudence developed by asylum courts and tribunals that explores whether socio-economic 
deprivation can be the basis for refugee status.  More thinking and analysis of the grey area is needed 
on this subject.  While UNHCR is not suggesting that all individuals fleeing from violations of these rights 
are refugees, there are situations in which such deprivations may be highly relevant. 
 
Not every deprivation of socio-economic rights will amount to persecution, but there could be situations 
where the harm reaches a sufficient level of severity (for example, where core minimum elements of a 
right are not realised or where there is an accumulation of violations).  Where a government consciously 
withholds or obstructs assistance or economic development in order to punish or marginalise a 
particular group, a refugee claim may emerge.  The denial of famine relief in anti-government areas or 
the confiscation of harvests of those thought to be the enemy, for example, have been alluded to as 
potential grounds for refugee status by some national courts.134  Claims raised on the basis of 
cumulative discrimination regularly take on economic and social dimensions. 
 
Non-refoulement obligations deriving from international human rights norms may also apply in 
situations where there are serious violations of socio-economic rights in the country of origin, such as 
famine or other humanitarian disasters.  
   
Although the European Convention on Human Rights is essentially directed at civil and political rights, 
deprivations of economic and social rights in the country of origin have in limited circumstances been 
found to be an obstacle to return a person.  Returning a terminally ill HIV-positive person to a country 
where there is no treatment at all, even where it is not intentionally withheld by the State, and the 
person has no family support has been found to violate Article 3 ECHR.135 Later case law has clarified; 
however, that such expulsion would violate Article 3 only in very exceptional cases.  The provision is not 
meant to provide protection to all persons with a naturally occurring illness for which there is no 
treatment readily available in the home country.136 However, as discussed earlier in regard to M.S.S v. 

                                                           
134 M. Foster, International Refugee Law and Socio-Economic Rights: Refuge from Deprivation (Cambridge 
University Press, 2007) 233-234, referring to the Federal Court of Canada (Chan v. Canada (Minister for 
Employment and Immigration) [1993], 3 FC 675, 20 Imm. LR (2d) 181 at para. 69), New Zealand RSAA (Refugee 
Appeal 74665/03, RSAA, 7 July 2004, para. 89) and the Federal Court of Australia (Hagi-Mohamed, [2001] FCA 1156 
(Wilcox, Weinberg and Hely JJ)). 
135 European Court of Human Rights, D. v. the United Kingdom, Appl. No. 30240/96, Judgment of 02 May 1997, at:  
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695912&portal=hbkm&source=externalby
docnumber&table=F69A27FD8FB86142BF01C1166DEA398649. 
136 European Court of Human Rights, N. v. the United Kingdom, Appl. No. 26565/05, Grand Chamber judgment of 
27 May 2008, at:  http://www.unhcr.org/refworld/docid/483d0d542.html. The Grand Chamber held, by a majority 
of 14 votes to 3, that expulsion would not cause a violation of Art. 3 ECHR. It held in a confirmation and 
clarification of earlier case law that such expulsion would violate Art. 3 ECHR only in “very exceptional cases.”  

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695912&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=695912&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://www.unhcr.org/refworld/docid/483d0d542.html


 107 

Belgium and Greece,137 there may be room for a less restrictive interpretation in cases where the State 
plays a role in the withholding of economic and social rights.  As we heard yesterday, there has been 
similar case law developed in the Americas by the Inter-American Commission on Human Rights (Andrea 
Mortlock Case, Judgment of July 25, 2008, report no. 63/08, case 12.534). 
 
Asylum-Seekers and Refugees Have Economic and Social Rights  
 
Turning to the second phase of displacement — arrival and stay in the country of asylum — it is widely 
recognized that refugees and asylum-seekers are a vulnerable category with needs above normal 
migrants.  As such, they should be accorded standards often more favourable from those applied to 
other aliens. But do they have the same rights as citizens?  In reality, although human rights are 
universal, asylum-seekers and refugees are often excluded from the full enjoyment of their rights.  There 
are restrictions on economic and social rights (as well as political rights), both in practice and law. 
Talking broadly about these international standards is not helpful, rather one needs to analyse the 
particular instrument and right at issue.  
 
With respect to international refugee law, the 1951 Convention provides for a wide range of socio-
economic benefits.  It sets out different standards of treatment for different rights.  Refugees are, for 
example, to be afforded the same standards as nationals with regard to rights, such as primary 
education, social security and medical care (public relief).  
 
The Convention provides for a step-by-step approach, whereby asylum-seekers and refugees are 
gradually afforded more rights, depending on the nature of the refugee's stay or residence in the 
country.  
 
Some rights are exercisable early in the asylum process and apply to any refugee or asylum-seeker 
present within the country,138 even illegally.139  States have, through the Conclusions of the Executive 
Committee, specifically recognized the importance of ensuring adequate reception conditions for 
asylum-seekers.140  At a minimum, they should be treated in accordance with respect for human dignity 
and basic rights.  Other rights attach later.  Some rights apply to refugees “lawfully in” the country. 
Asylum-seekers would be considered lawfully in the country upon registration for asylum, or after the 
short passage of time.  These rights include those relating to self-employment, freedom of movement 
and choice of residence.141 
 
Certain of the more generous benefits are to be accorded to refugees “lawfully staying” in the territory 
of the country concerned.  “Lawfully staying” implies something more than simple lawful presence, such 
as a longer stay or unrestricted residence status.  Rights in this category include access to medical 
facilities, housing, social security and wage-earning employment.  
 

                                                           
137 M.S.S. v. Belgium and Greece, Appl. No. 30696/09, Grand Chamber judgment of 21 January 2011, at: 
http://www.unhcr.org/refworld/docid/4d39bc7f2.html. 
138 For example, Arts. 2, 4, 20, 22 and 27. 
139 Arts. 31 and 32. 
140 UN High Commissioner for Refugees, Protection of Asylum-Seekers in Situations of Large-Scale Influx, 21 
October 1981, EXCOM Conclusion No. 22 (XXXII) - 1981, II A, para. 2(c), at: 
http://www.unhcr.org/refworld/docid/3ae68c6e10.html. 
141  See Arts. 18, 26 and 32, as well as Arts. 14, 16(2) and 25.  

http://www.unhcr.org/refworld/docid/4d39bc7f2.html
http://www.unhcr.org/refworld/docid/3ae68c6e10.html
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Moreover, developments in human rights law have served to fill some of the gaps in this framework, not 
least those relating to the right to work and family life and unity.  For example, the right to work under 
the 1966 Covenant applies to refugees and asylum-seekers alike, while Article 17 of the 1951 
Convention limits its scope to recognized refugees.  Also, as there is no substantive provision in the 1951 
Convention on the right to family life, regional and universal human rights law have been instrumental 
in framing the legal rights of refugees to family reunification and prohibitions on separation of family 
members.  
     
Economic and Social Rights Are Vital for Realising Durable Solutions  
 
Economic and social rights are also crucial for the third phase of displacement, that of realising durable 
solutions and bringing an end to the cycle of displacement.  In carrying out its mandate, UNHCR 
promotes three durable solutions for displaced persons: (1) voluntary repatriation, (2) local integration 
and (3) resettlement.  As highlighted by UNHCR’s Executive Committee, socio-economic rights are vital 
for human dignity and for making sure that solutions are sustainable. 
 
To achieve genuine local integration as a durable solution it is crucial that refugees benefit from the 
same social and economic rights as the citizens in the country of asylum.  Alongside naturalisation, the 
right to family life and the right to work, for instance, are important components of the local integration 
process.142 
 
The Executive Committee has also affirmed the relevance of these rights for voluntary repatriation.143  It 
is essential that returnees have the right to recover their homes from which they may have been evicted 
or forced to leave behind.  In UNHCR, we talk about material safety as a core component of the return 
process — accompanied by physical and legal safety.  Material safety means access in the early phases 
of return to basic rights, such as an adequate standard of living, health services and to education.144 
 
The socio-economic rights of people in need of international protection is an area where UNHCR is 
planning more work with regard to policy development, engagement with the judiciary and in making 
sure UNHCR uses a human-rights-based approach to realising these rights in its operations.  
 
The debate around socio-economic rights has arguably moved on from arguments over whether States 
have obligations to implement these rights to standards of review and how to enforce them at the 
individual level.  The Optional Protocol to the 1966 Covenant on Economic, Social and Cultural Rights, 
adopted by the UN General Assembly in December 2008 without a vote, may pave the way at the 
universal level for individual complaints.  The question that arises is how we can make sure those 

                                                           
142 UN High Commissioner for Refugees, Global Consultations on International Protection/Third Track: Report of the 
Meetings Within the Framework of the Standing Committee (Third Track), 27 June 2002, A/AC.96/961,at: 
http://www.unhcr.org/refworld/docid/3d60ee224.html.  
143  UN High Commissioner for Refugees, ExCom, 1988 Conclusion No. 50, General, para. (j); 2004 Conclusion No. 
101 on Legal Safety Issues in the Context of Voluntary Repatriation of Refugees. 
UN High Commissioner for Refugees, ExCom, 2004 Conclusion No. 101 (LV) on Legal Safety Issues in the Context of 
Voluntary Repatriation of Refugees, Thematic Compilation page 546; ExCom, 1988 Conclusion No 50, General, para 
(j), Thematic Compilation of Executive Committee Conclusions, June 2011, p. 181 at:  
http://www.unhcr.org/refworld/docid/4e8006a62.html. 
144  UN High Commissioner for Refugees, Legal Safety Issues in the Context of Voluntary Repatriation, 7 June 2004, 
EC/54/SC/CRP.12, available at: http://www.unhcr.org/refworld/docid/4ae9acb3d.html.  

http://www.unhcr.org/refworld/docid/3d60ee224.html
http://www.unhcr.org/refworld/docid/4e8006a62.html
http://www.unhcr.org/refworld/docid/4ae9acb3d.html
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asylum-seekers and refugees have proper access to and can use these mechanisms to protect their 
rights.  
 
We look forward to the discussion this afternoon and in particular on ways these rights can be litigated 
and enforced through the use of regional courts and mechanisms. 
 

24. Professor Luis Jimena Quesada, President, European Committee of Social Rights, Council 
of Europe 
 
I feel very honoured to participate in this Colloquium and wish to express my gratitude to the organizers 
for their initiative on the occasion of the 60th anniversary of the 1951 Convention relating to the Status 
of Refugees to launch a constructive reflection on the interaction between the different international 
instruments and mechanisms operating in this field. 
 
It is a privilege to take part in this important event among the Regional Human Rights Courts.  Indeed, 
even if the European Committee of Social Rights (ECSR or “the Committee”) is not formally a court, we 
know it has the final word in the interpretation of the legal international obligations by which States 
Parties are bound under the European Social Charter (ESC), which has been considered ever since its 
adoption in 1961 as the complement to the European Convention on Human Rights.  From this point of 
view, the ECSR logically pays special attention to the case law of the ECtHR. But it has also taken into 
consideration in several cases the standards established by the Inter-American Court of Human Rights 
and the African Commission on Human and Peoples’ Rights. 
 
The ECSR is glad to take part in this judicial dialogue with the aim of improving the international 
standards for the protection of refugees and forcibly displaced persons.  It is of particular importance to 
underline this judicial interaction, irrespective of the formal or theoretical status of each body.  What 
must be kept in mind is that the ESC is a human rights international treaty and the decisions adopted by 
the ECSR are legally binding.145  
 
Of course, this binding force becomes more tangible when the decisions of the ECSR make reference to 
the other Regional Human Rights Courts and when, with the same interactive approach, these Courts 
refer, whenever appropriate, to the ECSR.  Furthermore, it is undeniable that further opportunities of 
synergy also exist with other bodies, in particular with the Office of the United Nations High 
Commissioner for Refugees as well as other human rights European bodies (Commissioner for Human 
Rights, ECRI, the Advisory Committee on the Framework Convention for the Protection of National 
Minorities within the Council of Europe, High Commissioner for National Minorities within the OSCE). 
  
With this in mind, my presentation will focus on three aspects:  first, the current status of refugees 
under the Social Charter in view of its explicit personal scope and of the case law of the ECSR on 
substantial provisions; second, the recent developments of the case law of the ECSR in the framework of 

                                                           
145 This approach seems to be assumed within the Council of Europe, as illustrated by the working document 
discussed at the annual meeting of Presidents of its Monitoring Bodies (held in Paris on 13 May 2011), according to 
which (paragraph 12) it is “advisable to envisage a systematic reporting by monitoring bodies on their findings that 
relate to judgments of the ECtHR or to decisions of the ECSR in order to facilitate the execution and follow-up 
process by the Committee of Ministers (CM).” 
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the collective complaint procedure; and third, the new challenges for the Social Charter in relation to 
interpretation and enforcement of legal standards for the protection of refugees. 
 
Personal and Substantial Position of Refugees under the Social Charter 
 
The only explicit reference to refugees in the Social Charter appears in its Appendix when dealing with 
the scope of the Social Charter in terms of persons protected: 
  

Each Party will grant to refugees as defined in the Convention relating to the Status of Refugees, 
signed in Geneva on 28 July 1951 and in the Protocol of 31 January 1967, and lawfully staying in 
its territory, treatment as favourable as possible, and in any case not less favourable than under 
the obligations accepted by the Party under the said convention and under any other existing 
international instruments applicable to those refugees (paragraph 2).  

 
This is the wording of the 1996 Revised Charter, which updated the citation of the 1951 Geneva 
Convention by adding the 1967 Protocol.146  Furthermore, in comparison with the original 1961 Charter, 
the Revised Charter has included a new paragraph 3 dealing with stateless persons.147  However, the 
Revised Charter keeps the restrictive formula “lawfully staying in its territory” which, it is worth noting, 
is also used in paragraph 1 in both Social Charters when referring to the inclusion of “foreigners only 
insofar as they are nationals of other Parties lawfully resident or working regularly within the territory of 
the Party concerned.” 
 
I will come back (section IV, infra) to the restrictive wording of paragraph 1 of the appendix and the way 
the ECSR has interpreted it, in order to consider the possibility of applying the ECSR’s interpretation to 
refugees and other persons in need of protection and the relationship of paragraph 1 with paragraphs 2 
and 3 of the Appendix. 
 
In the light of the Appendix, the case law of the ECSR is characterised by the development of the 
principle of non-discrimination in relation to refugees and other displaced persons on the enjoyment of 
social security and social protection rights (Articles 12, 13 and 14 of the Social Charter). 
 

                                                           
146 The appendix of the 1961 Social Charter states:  

Each Contracting Party will grant to refugees as defined in the Convention relating to the Status of Refugees, 
signed at Geneva on 28th July 1951, and lawfully staying in its territory, treatment as favourable as possible, 
and in any case not less favourable than under the obligations accepted by the Contracting Party under the 
said Convention and under any other existing international instruments applicable to those refugees. 
 

147 Para. 3 of the appendix states:  
Each Party will grant to stateless persons as defined in the Convention on the Status of Stateless Persons 
done in New York on 28 September 1954 and lawfully staying in its territory, treatment as favourable as 
possible and in any case not less favourable than under the obligations accepted by the Party under the said 
instrument and under any other existing international instruments applicable to those stateless persons. 
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From this perspective, the ECSR has clearly stated that the scope of Article 12§4 of the Social Charter 
(the right to social security)148 extends to refugees and stateless persons.149  In line with this statement, 
the ECSR has noted “that foreign workers are excluded from the scope of Act No. 1479 of 2 September 
1971 on the social insurance of self-employed workers and that refugees and stateless persons have no 
social security coverage, in clear violation of the principle of equal treatment laid down by Article 
12§4a.”150 
 
As far as the personal scope of Article 13 of the Charter (the right to social and medical assistance) is 
concerned, the Committee has considered that paragraph 4:151  
 

extends the scope of the first three paragraphs and covers not only foreigners who are nationals 
of other Contracting Parties lawfully resident or working regularly within the territory of the 
Contracting Party concerned, but also those who are simply staying in the territory of another 
Contracting Party without residing (including refugees within the meaning of the Geneva 
Convention of 28 July 1951).  To date therefore, the situation of all nationals of other 
Contracting Parties in relation to social and medical assistance has been examined by the 
Committee under Article 13 paragraph 4, and the situation of nationals under paragraphs 1 to 3 
of Article 13.152 

 
In relation to Article 14, the Committee has held that:  
 

the provision of social welfare services concerns everybody lacking capabilities to cope, in 
particular the vulnerable groups and individuals who have a social problem.  Groups which are 
vulnerable — children, the family, the elderly, people with disabilities, young people with 
problems, young offenders, refugees, the homeless, alcohol and drug abusers, victims of 
domestic violence and former prisoners — should be able to avail themselves of social services 
in practice.  Since many of these categories are also dealt with by more specific provisions of the 
Charter, under Article 14 the Committee reviews the overall availability of such services and 
refers to those other provisions for the detailed analysis of the services afforded.153 

 
From a material perspective, social services covered by Article 14 include in particular counselling, 
advice, rehabilitation and other forms of support from social workers, home help services (assistance in 
the running of the home, personal hygiene, social support, delivery of meals), residential care and social 
emergency care (shelters).   Issues such as childcare, child-minding, domestic violence, family mediation, 

                                                           
148 Art. 12§4(a):  

to take steps, by the conclusion of appropriate bilateral and multilateral agreements or by other means, and 
subject to the conditions laid down in such agreements, in order to ensure: a) equal treatment with their 
own nationals of the nationals of other Parties in respect of social security rights, including the retention of 
benefits arising out of social security legislation, whatever movements the persons protected may undertake 
between the territories of the Parties. 

149 Digest of the Case Law of the European Committee of Social Rights, 1st September 2008, p. 93. 
150 Conclusions XIV-1 Turkey, p. 769. 
151 Art. 13§4: “to apply the provisions referred to in paragraphs 1, 2 and 3 of this Article on an equal footing with their 
nationals to nationals of other Parties lawfully within their territories, in accordance with their obligations under the 
European Convention on Social and Medical Assistance, signed at Paris on 11 December 1953.” 
152 Digest, p. 285. 
153 Conclusions 2005, Statement of Interpretation on Article 14§1. 
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adoption, foster and residential childcare, services relating to child abuse and services for the elderly are 
primarily covered by Articles 7, 16, 17, 23 and 27.  Co-ordination measures to fight poverty and social 
exclusion are dealt with under Article 30 of the Revised Charter, while social housing services and 
measures to combat homelessness are dealt with under Article 31 of the Revised Charter.  
 
In this sense, the Committee takes into consideration cases of double or multiple vulnerability and, 
therefore, potential double or multiple discrimination, such as refugee children and similar situations. 
Under Article 17 (the right of children and young persons to social, legal and economic protection), 
equal access to education must be ensured for all children.  In this respect particular attention should be 
paid to vulnerable groups such as children of minorities, children seeking asylum, refugee children, 
children in hospital, children in care, pregnant teenagers, teenage mothers, children deprived of their 
liberty, etc.  Children belonging to these groups must be integrated into mainstream educational 
facilities and ordinary educational schemes.  Where necessary, special measures should be taken to 
ensure equal access to education for these children.154    
 
Recent Developments of the Case Law of the ECSR 
 
The most important example in which the case law of the ECSR has tackled the economic and social 
protection of forcibly displaced persons is Complaint No. 52/2008 (Centre on Housing Rights and 
Evictions -COHRE- v. Croatia, decision on the merits of 22 June 2010).  COHRE alleged that Croatia had 
violated Article 16 of the Charter (the right of the family to social, legal and economic protection), read 
alone or combined with the non-discrimination clause of the Preamble to the Charter, on the grounds 
that the “ethnic Serb” population displaced during the conflict in the former Yugoslavia was subjected to 
disproportionate discriminatory treatment regarding their housing needs, as the families, belonging to 
this category of persons, have not been allowed to recover the dwellings in which they lived before the 
conflict, nor have they been granted financial compensation for the loss of their homes.  This continuing 
denial of adequate restitution or compensation allegedly constituted a violation of their housing and 
human rights. 
 
As preliminary issues, the respondent government raised two main objections to the admissibility 
ratione temporis (COHRE had allegedly failed to establish any connection between their allegations and 
any act of destruction, forced evacuation or similar act which occurred after the ratification of the 
Charter which should be remedied) and ratione materiae (COHRE had allegedly failed to demonstrate 
the “family perspective” of the victims in connection with an adequate supply of housing under Article 
16 of the Charter, whereas the main issues at stake allegedly dealt with Article 31 of the Revised 
Charter, not yet ratified by Croatia) of the complaint. 
 
On the one hand, in relation to the admissibility ratione temporis of the complaint, and in the light of the 
judgments of the Grand Chamber of the ECtHR in the cases of Blečić v. Croatia (Application No. 
59532/00, Judgment of 8 March 2006) and Šilih v. Slovenia (Application No. 71463/01, Judgment of 9 
April 2009), the Committee considered that the notion of continuing violation had to be applied in the 
following way: whilst certain of the factual issues at stake, occurred in the mid-1990s, i.e., before the 

                                                           
154 Conclusions 2003, Statement of interpretation on Article 17, France, p. 174. Also decision on the merits of 3 
June 2008, Complaint No. 41/2007, Mental Disability Advocacy Center v. Bulgaria, para. 34, at:  
http://hudoc.esc.coe.int/esc2doc/esce/doc/200841/cc41merits_en.doc. 

http://hudoc.esc.coe.int/esc2doc/esce/doc/200841/cc41merits_en.doc
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Charter entered into force in respect of Croatia,155 the situation characterised by the alleged breaches 
continued in time and could even progressively worsen if sufficient measures were not taken to put an 
end to it.156  Consequently, the Committee held its competence ratione temporis to consider all the facts 
raised in this complaint. 
 
On the other hand, with regard to the admissibility ratione materiae of the complaint, the Committee 
reiterated that Article 16 guarantees a right to decent housing from a family perspective only, and 
focuses on the right of families to an adequate supply of housing as well as ensuring that existing 
housing be of an adequate standard and include essential services.  The complaint demonstrated that 
the victims of the impugned practices also included families, which led the Committee to conclude that 
this complaint fell within the material scope of application of Article 16 of the Charter.  More 
specifically, the Committee held that Article 16 of the Charter imposed obligations upon the 
Government of Croatia in respect of those families who had expressed a clear wish to return to Croatia, 
or those for whom the lack of an effective and meaningful offer of housing and other forms of 
economic, legal or social protection had constituted an obstacle to return.  In contrast, families who 
chose not to return to Croatia fell outside the material scope of application of Article 16. 
 
With this premise, the ECSR found a violation of Article 16 in the light of the non-discrimination clause of 
the Preamble on two grounds: 
 
1) On the ground of a failure to implement the housing programme within a reasonable timeframe.  In 
respect of the housing programme:  an extensive period of time had elapsed since the housing aid 
programme was launched in 2003; in addition, displaced families who expressed their wish to return to 
Croatia and applied for the housing aid in the programme had been obliged to remain without security 
of tenure for an unreasonably long period of time due to the slow processing of applications.  These 
factors taken together meant that, for many displaced families who wished to return to Croatia, the 
absence of an effective and timely offer of housing constituted for a long period of time a serious 
obstacle to return.  The housing programme was therefore not implemented within a reasonable 
timeframe. 
 
2) On the ground of a failure to take into account the heightened vulnerabilities of many displaced 
families and of ethnic Serb families in particular.  The delays and uncertainty associated with 
implementation of the housing programme since 2003 failed to accommodate the heightened 
vulnerability of displaced families, who constitute a distinctive group who suffer particular disadvantage. 
This also constituted a failure to accommodate the situation of ethnic Serb families in particular, who 
accounted for the bulk of the families affected by the non-satisfaction of their housing needs and who 
constituted a particularly vulnerable group on account of their ethnicity. 
 

                                                           
155 Art. 16 of the Charter is a provision accepted by Croatia when it ratified this treaty on 26 February 2003 and to 
which it is bound since its entry into force on 28 March 2003. 
156 See Marangopoulos Foundation for Human Rights v. Greece, Collective Complaint No. 30/2005, decision on the 
merits of 6 December 2006, para. 193, at: http://hudoc.esc.coe.int/esc2doc/esce/doc/200745/cc-30-2005-en-
2.doc. 
 

http://hudoc.esc.coe.int/esc2doc/esce/doc/200745/cc-30-2005-en-2.doc
http://hudoc.esc.coe.int/esc2doc/esce/doc/200745/cc-30-2005-en-2.doc
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There is no doubt that a proper and effective implementation of this decision of the ECSR needs to be 
ensured.  In a recent Resolution,157 the Committee of Ministers took note of the statement made by the 
respondent government and the information it communicated on the follow-up to the decision of the 
ECSR and welcomed the measures already taken by the Croatian authorities and the authorities’ 
commitment to bring the situation into conformity with the Charter.  In this connection, the Croatian 
authorities underlined their reconstruction efforts by providing concrete figures on housing activities,158 
including the problem of the existence of a number of housing units that, although allocated, had not 
been occupied and effectively used by the applicants.  Under these conditions, the Croatian Government 
emphasised both its budgetary commitment to continue the implementation of the housing aid 
programme159 and the measures taken to encourage the return of many displaced families, including 
ethnic Serb families.160 
 
A second important decision was taken by the ECSR during the same week that the decision on 
Complaint No. 52/2008 was adopted.  On 25 June 2010, the Committee adopted a decision on the 
merits in Complaint No. 58/2009 (COHRE v. Italy).  Even if this decision did not specifically focus on 
refugee law, its approach was also closely connected with the protection of forcibly displaced persons in 
so far as it dealt with collective expulsions of particularly vulnerable persons on account of their 
ethnicity (Roma people).  The Committee concluded there was a violation of Article 19§8, in the light of 
Article 4 of Protocol No. 4 ECHR and the case law of the ECtHR (Čonka v. Belgium, Appl. No. 51564/99, 
judgment of 5 February 2002). 
 

                                                           
157 Resolution CM/ResChS(2011)6, Collective complaint No. 52/2008 (adopted by the Committee of Ministers on 5 
May 2011, at the 1113th meeting of the ministers’ deputies). 
158 According to the information provided by the respondent government, “the funds in the State Budget for 2010 
have been increased (by 64%) for these purposes. In June last year, the programme has also been supplemented 
with a Revised Action Plan (benchmark for 2009 which targets 2,070 former OTRHs), providing for clearly set 
measurable targets and increased implementation transparency. The first part of the revised Action Plan was 
accomplished by the end of 2010 and the housing care was provided for a total of 1,275 families of former OTR 
holders. The Action Plan targets will be fully met by the end of June 2011, by when appropriate housing will be 
allocated to the remaining 795 applicants.” 
159 This is the commitment of the Croatian authorities: “After the fulfilment of the 2007–2009 Action Plan, the 
Croatian Government will continue to implement the housing aid programme for applications received afterwards 
and the funds in the State Budget for this purpose will be secured.” 
160 In order to enable further returns, the government adopted in September 2010 a decision providing for the 
option to buy the apartments under privileged conditions that also covers property of important value in the 
capital and other major cities. Although the price is determined by several factors, the government offers a special 
personal discount for refugees: every year spent as a refugee is multiplied by a coefficient of 1.5. Since many 
returnees will not be able to purchase apartments in a single payment, they will be offered a possibility to buy off 
the flats paying in instalments for the next 20 years. All recipients of housing aid outside the Act on Areas of 
Special State Concern (ASSC) have been informed by letter that they now have the option available to purchase 
their allocated housing units. The Croatian Government will also re-open the deadline for applying for housing care 
outside the ASSC (in ASSC there is no deadline for applying). In a six-month period, all those former OTRHs who 
failed to apply for housing aid will be able to do so soon. In a final effort to attract more returns, an information 
campaign will also be conducted in Serbia. 
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Moreover, in this context the Committee added at paragraph 158 that:  
 

in the instant case the Committee considers that the contested ‘security measures’ represent a 
discriminatory legal framework which targets Roma and Sinti, especially by putting them in a 
difficult situation of non access to identification documents in order to legalise their residence 
status and, therefore, allowing even the expulsion of Italian and other EU citizens (for example, 
Roma from Romania, Czech Republic, Bulgaria or Slovakia). 

 
In fact, this lack of access to identification documents (which additionally may generate and worsen 
situations of statelessness) not only implies the risk of expulsion from the national territory but also the 
risk of social exclusion within the country. 
 
This was one of the main issues at stake in a previous collective complaint (Complaint No. 27/2004, 
European Roma Rights Center v. Italy, decision on the merits of 7 December 2005).  The complainant 
organization argued that the Italian authorities' policy of dismantling inadequate and overcrowded 
camping sites was not accompanied by any measures to offer the displaced Roma alternative 
accommodation.  It also contended that Roma people were largely denied access to social housing. 
Access is regulated by a points system based on criteria such as the nature and length of the residence 
permit or the type of previous dwelling, which were hard for the Roma to meet; similarly, it was not 
much easier for the Roma who had been granted refugee status to obtain housing.  On the other hand, 
the Government denied that the Roma were discriminated against in the allocation of social housing 
since anyone fulfilling the objective criteria was entitled to such accommodation, but without specifying 
what form these criteria took. 
 
Under these conditions, the Committee reiterated that Article 31§1 guarantees access to adequate 
housing, whereas under Article 31§3 it is incumbent on States Parties to adopt appropriate measures for 
the construction of housing, in particular social housing.  Furthermore, they must ensure access to social 
housing for disadvantaged groups, including equal access for nationals of other parties to the Charter 
lawfully resident or regularly working on their territory.  Accordingly, the conclusion reached by the 
ECSR was as follows:  
 

The Committee acknowledges that the State Party is committed to the principle of equal 
treatment for Roma as regards access to social housing, but has failed to provide any 
information to show that this right of access is effective in practice or that the criteria regulating 
access to social housing are not discriminatory.  The Committee recalls that the principle of non-
discrimination in Article E includes also indirect discrimination.  Its failure to take into 
consideration the different situation of Roma or to introduce measures specifically aimed at 
improving their housing conditions, including violation of Article 31§§1 and 3 taken together 
with Article E. 

 
Such discriminatory practices prompt us to consider the need to deal with other people in equally 
vulnerable positions such as asylum-seekers and other persons in need of protection under the Social 
Charter. 
 
New challenges on the interpretation and enforcement of legal standards for the protection of forcibly 
displaced persons 
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As already mentioned the Social Charter defines in its appendix a restrictive personal scope that covers 
nationals of other parties lawfully resident or working regularly within their territory, as well as refugees 
and stateless persons lawfully staying in their territory.  This formal restriction in terms of the personal 
scope is clearly opposed to the conception of the other human rights international treaties (which refer 
to “everyone within their jurisdiction,” Art. 1, ECHR; “all persons subject to their jurisdiction,” Art. 1, 
American Convention on Human Rights; “every individual,” Art. 2, African Charter on Human and 
People’s Rights).  
 
The drafters of the Charter who seemed to be conscious of this stark difference added to the general 
restriction what could be called a “positive contradiction” by including two specific opening clauses:  
 
a) In paragraph 1, it is stated that the exclusion of foreign nationals of other countries and/or those 
unlawfully present “would not prejudice the extension of similar facilities to other persons by any of the 
Parties” (we know that in some countries not only legislation but also the case law of their supreme 
courts have extended the set of aliens’ rights by putting them in connection with human dignity and 
human rights international treaties).  This exception, according to the Committee, “does not simply 
confirm parties' obligations under these conventions regarding equal treatment for refugees and 
stateless persons but also invites States to go further by offering them treatment as favourable as 
possible.”161 
 
b) In paragraph 2, it is stated that the favourable treatment of refugees (lawfully staying in the territory 
of the parties) under the 1951 Geneva Convention and the 1967 Protocol must be extended according 
to “any other existing international instruments [accepted by the Party] applicable to those refugees” 
(we also know that there is a tendency in some European countries towards extending the definition of 
the status of refugee both by harmonising it with subsidiary protection and by including other grounds 
such as gender or sexual orientation). 
 
These two clauses could play an important role when facing new waves of refugees and other third-
countries’ nationals coming to States Parties to the Charter (e.g. thousands of refugees fleeing the 
violence in Libya as well as immigrants working in Libya from Bangladesh, the Philippines, Nigeria, Mali, 
Liberia and other countries).  These new waves imply new challenges for the interpretation of the 
Charter.  Moreover, it appears, on the one hand, that these two opening clauses are consistent with the 
spirit of the favour libertatis principle set forth in the Charter (Article 31 of the 1961 Charter and Article 
H of the 1996 revised Charter).  On the other hand, the interplay of these two clauses may favour in 
general the protection of asylum-seekers (not only minors, supra) under the Charter, without prejudice 
of the particular protection of those asylum-seekers whose application has been rejected and then are 
unlawfully present in the territory of the parties.  
 
This approach is illustrated in recent conclusions of the Committee.  For example, in 2009 (Conclusions 
XIX-2, Croatia, Article 13§4), dealing with specific emergency assistance for non-residents, the 
Committee:  
 

...Notes that pursuant to the Asylum Act (Official Gazette No 79/07) the asylum-seekers have a 
right to health care including emergency medical treatment.  However, the report and the 
additional information provided by the Government do not establish that emergency medical 
assistance is provided to unlawfully present foreigners, including those whose claim for asylum 

                                                           
161 Digest…, p. 182. 
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status has been rejected. In this connection, the Committee recalls that the personal scope of 
Article 13§4 differs from that of other provisions of the Charter.  The beneficiaries of the right 
guaranteed by this provision are foreign nationals who are lawfully present in a particular 
country but do not have resident status, and also foreign nationals who are unlawfully present 
in that country.  The Committee further recalls that legislation or practice which denies 
entitlement to emergency medical assistance to foreign nationals within the territory of a State 
Party, even if they are there illegally, is contrary to the Charter (International Federation of 
Human Rights (FIDH) v. France, Complaint No.14/2003, decision on the merits of 8 September 
2004).  As regards emergency social assistance, the Committee notes that the report and the 
supplementary information provided by the government do not establish that all persons 
whether or not legally present in Croatia have a right to the satisfaction of basic human material 
need (food, clothing, shelter) in situations of emergency, as again required by the Charter.  

 
In any case, with these parameters the Committee has more generally interpreted that:  
 

States Parties to the Charter can extend its scope beyond the minimum laid down in the 
Appendix.  The Committee notes that the parties to the Charter (in its 1961 and revised 1996 
versions) have guaranteed to foreigners not covered by the Charter rights identical to or 
inseparable from those of the Charter by ratifying human rights treaties — in particular the 
ECHR — or by adopting domestic rules whether constitutional, legislative or otherwise without 
distinguishing between persons referred to explicitly in the Appendix and other non-nationals. 
In so doing, the parties have undertaken these obligations.  Whereas these obligations do not in 
principle fall within the ambit of its supervisory functions, the Committee does not exclude that 
the implementation of certain provisions of the Charter could in certain specific situations 
require complete equality of treatment between nationals and foreigners, whether or not they 
are nationals of member states, party to the Charter (Conclusions 2004, Statement of 
Interpretation, p. 10). 

 
Indeed, in spite of the formal exclusion of foreign nationals of other countries and/or those unlawfully 
present (those who have been denied status as refugees or stateless persons belong to this category of 
foreigners in an irregular situation), the Committee has developed its case law towards recognition of 
certain rights in the context of the judicial collective complaint procedure.  In its decision on the merits 
of 8 September 2004 (Complaint No. 14/2003, International Federation of Human Rights Leagues –
FIDH– v. France) the Committee stated for the first time that "legislation or practice which denies 
entitlement to medical assistance to foreign nationals, within the territory of a State Party, even if they 
are there illegally, is contrary to the Charter.”  In reaching this conclusion, the Committee held the 
following reasoning:  
 

• First, the Committee made it clear that, when it has to interpret the Charter, it does so on the 
basis of the 1969 Vienna Convention on the Law of Treaties: interpretation in good faith in 
accordance with the ordinary meaning to be given to the terms of the treaty in their context and 
in the light of its object and purpose.  

 
• Second, the Committee opted for a broad concept of human rights based on the notion of 

human dignity.  When determining the object and purpose of the Charter it takes account of the 
fact that the latter is a living human rights instrument dedicated to the values of dignity, 
autonomy, equality and solidarity, and closely complements the ECHR.  The Committee 
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concludes from this that the Charter must be interpreted so as to give life and meaning to 
fundamental social rights, and that restrictions on rights must therefore be read restrictively.  

 
• Third and finally, it considered the importance of the right in question for individuals. In this 

case the restrictions impinge on a right of fundamental importance to individuals since they 
concern the right to life itself and thus to human dignity, a fundamental value at the core of 
positive European human rights law.  When interpreting the appendix, therefore, the 
Committee considers that denying foreigners the right to medical assistance, even if they are 
there illegally, is contrary to the Charter.  

 
It is worthwhile recalling that this first decision has been confirmed by a later one adopted on 20 
October 2009 (Complaint No. 47/2008, Defence for Children International –DCI– v. The Netherlands) in 
which the right to adequate shelter for children unlawfully present in the territory of a State is 
recognized for as long as they are within its jurisdiction, and this includes a ban on evicting them from a 
shelter on the ground that this would place them in a situation of extreme helplessness, which is 
contrary to the respect for their human dignity. 
 
Final Reflections 
  
The general restrictive approach to refugees under the appendix to the Charter has been eased by the 
case law of the ECSR in the framework of both the reporting system and the collective complaint 
mechanism in several ways:  first, the Committee has taken into account the equal treatment clause 
explicitly established in several provisions of the Charter concerning social protection (Articles 12 or 13); 
second, the Committee has also protected the problematic right to housing of forcibly displaced persons 
in the framework of the right of the family to social, legal and economic protection (Article 16) and in 
connection with the general clause of non-discrimination (preamble of the 1961 Charter and Article E of 
the 1996 Revised Charter); third, the Committee has focused on the vulnerable position of refugees with 
regard to the enjoyment of several rights (e.g., access to social services — Article 14 — or access of 
refugee children to education — Article 17 — including children seeking asylum); and fourth, the 
Committee has paid attention to other vulnerable situations (e.g., Roma) where several rights (access to 
identification documents in order not to suffer from social exclusion — Article 30 — or from arbitrary 
and collective expulsion — Article 19) were at stake. 
 
Furthermore, there are two aspects under the Charter and the case law of the Committee which allow 
for the improvement of the protection of forcibly displaced persons: on the one hand, the opening 
clause contained in paragraph 2 of the appendix with regard to the extension of protection of refugees 
to “any other existing international instruments applicable to those refugees”; on the other hand, the 
evolutive interpretation of the Committee in having declared that social rights linked to life and dignity 
have to be enjoyed by everyone (including refugees and asylum-seekers, even if their claims were 
rejected). 
 
Finally, in connection with these two aspects, I would like to underline two challenges.  The first one 
consists in strengthening synergies between the relevant international instruments and guarantees, and 
this means not only mutual influence at an interpretative level but also close collaboration in solving 
specific situations:  from this point of view, the already existing collaboration between the UNHCR and 
the ECSR could be improved and intensified in the framework of the judicial procedure of collective 
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complaints.162  The second challenge has to do with “intermediate situations” concerning persons in 
need of protection (such as asylum-seekers or persons benefiting from subsidiary protection), who are 
not recognized under the Social Charter at the same level as nationals of States Parties or refugees but 
at least (and certainly a fortiori) are entitled to enjoy the same economic and social rights linked to life 
and dignity which are granted to everyone (including foreigners in an irregular situation):  from this 
perspective, “the need to preserve the indivisible nature of all human rights, be they civil, political, 
economic, social or cultural” (as stated in the preamble of the Revised Social Charter) has to be read in 
terms of “indivisibility” of the personal scope of all international human rights instruments. 
 

25. Mr José de Jesús Orozco Henríquez, First Vice Chair, Inter-American Commission on 
Human Rights 
 
It is convenient to remember first that in the Inter-American system as any system that protects human 
rights, there is a principle of interdependence of rights that inspires the Commission and the Court in 
each of their decisions.  Indeed, according to the preamble of the American Convention on Human 
Rights, which gave origin to the Inter-American system, and the Protocol of San Salvador, which points 
out the economic, social and cultural rights in the region, the principle of interdependence of human 
rights is the governing axle of all the rights consecrated therein.  According to the Universal Declaration 
of Human Rights, "this is only possible to create the ideal of a free human beings, exempt of fear and 
misery, when exists conditions that allow each person to enjoy its  economic, social and cultural rights, 
as well as its civil and political rights". 
 
Following this principle of interdependence, which will be invoked throughout this presentation, in 
every situation, and especially where human rights are more likely to be violated, as in places of forced 
displacement, it is imperative that systems of protection of human rights use their mechanisms to 
protect together human rights, both civil and political, as economic, social and cultural rights. 
 

                                                           
162 Belorgey, J.M.: 'Final deliberations', in UN High Commissioner for Refugees, Round Table on the Social Rights of 
Refugees, Asylum-Seekers and Internally Displaced Persons: A Comparative Perspective, Strasbourg, 
UNHCR/Council of Europe, December 2009, p. 15, at: http://www.unhcr.org/refworld/docid/4d3d59c32.html 
 

(. . .) collective complaints currently seem the most effective way to enforce these rights. UNHCR, 
unfortunately, cannot bring a complaint before the ESCR; this would require a modification of the ECS. 
However, this does not mean that there is no collaboration between the two institutions; UNHCR is asked 
for information by the ECSR, and can itself always receive information from the ECSR. 

 
 An illustration of this synergy between the UNHCR and the ECSR is provided by decision on the merits of 20 
October 2009 (Complaint No. 47/2008, Defence for Children International –DCI– v. The Netherlands), at: 
http://hudoc.esc.coe.int/esc2doc/esce/doc/201010/02%20e%20_%20cc%2047%20merits.doc 
 

60. (…) the Committee notes from observations and recommendations of July 2003 by the United Nations 
High Commissioner for Refugees (“UNHCR”) on the implementation of the Aliens Act 2000, that after its 
entry into force more than 60% of all asylum applications were rejected in the accelerated procedures 
according to figures provided by the Ministry of Justice (TK 2002-2003, 19 637, no 731). UNHCR highlights 
that material support is terminated immediately following a negative first instance decision in accelerated 
procedures. Such material support includes shelter. 

http://www.unhcr.org/refworld/docid/4d3d59c32.html
http://hudoc.esc.coe.int/esc2doc/esce/doc/201010/02%20e%20_%20cc%2047%20merits.doc
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Based on the American Convention and other rules of international laws, the Inter-American 
Commission on Human Rights has maintained that the internally displaced have the right to freely enjoy 
the same rights and freedoms that everyone has but, in fact, the movement itself contradicts the 
enjoyment of basic human rights even when people are forced to leave their homes for legitimate 
reasons, as in case of natural disasters, the displacement generally involves multiple and repeated 
violations of human rights, which increase in severity even more when displacement is a result of armed 
conflict, one of the main causes of internal displacement worldwide. 
 
As if that were not enough, even though displaced persons are often forced to flee their homes for the 
same reasons as refugees, the fact that they remain in the country means they can’t claim refugee 
status or benefits from the special regime given to them by international law.  Therefore, on internal 
displacement we face a complex situation that has been characterized by the Inter-American Court of 
Human Rights as a "massive, prolonged and systematic" violation of various fundamental rights of that 
group. 
 
For three decades, the phenomenon of internal displacement is observed with special attention by the 
Inter-American Commission, which considers the internal displacement as one of the most serious 
obstacles to the enjoyment of human rights.  In February 1996 the Commission decided to appoint a 
Special Rapporteur to address this issue.  Internal displacement in some States of America, like 
Colombia, especially in the 1980s and 1990s, and Haiti in 2010 has been stressed by the Commission as a 
humanitarian catastrophe, which has received a closer and timely monitoring to protect the human 
rights of victims. 
 
Under the terms of promoting and defending human rights conferred upon the Commission by the 
Charter of the Organization of American States, and the American Convention, the Commission itself 
protects the rights of people in situation of displacement by three ways:  As part of its role of defending 
human rights through individual petitions and cases, as part of its mission to promote them, through 
public hearings, thematic reports and press releases, and finally, through granting of injunctive relief. 
 
With regard to petitions and cases, based on Article 41, paragraph f) of the American Convention and 20 
of its Statute, the Commission acts when there are petitions of alleged violations of human rights of any 
person in the region.  The Commission processes the individual requests from receipt, if it is admitted, to 
a substantive report, and makes recommendations to the member states to compensate victims of 
violations of their human rights.  Later, in the alleged case of States which are part of the American 
Convention, and have accepted its jurisdiction of the Court, if they fail to reach a solution during the 
proceedings before the Commission, and if the breach of its recommendations persists, the Commission 
may refer the case before the Inter-American Court. 
 
The Commission and the Court, in terms of economic, social and cultural rights, have jurisdiction only to 
process petitions for violations of the rights contained in the American Convention, and with regard to 
trade union rights and education contained in Protocol of San Salvador, which, as I mentioned before, is 
the Inter-American instrument which sets out and develops multiple economic, social and cultural 
rights. 
 
Only two rights of the Protocol may be subject to processing an individual request, which eventually 
could be submitted for consideration by the Court.  The verification of the basic conditions of health, 
food, water, shelter, etc., which are indispensable to the enjoyment of human rights, is made by the 
Commission in the system of individual petitions.  This is done through an interpretation of rights under 
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the American Convention based on the essential content of economic, social and cultural rights 
contained in the Protocol of San Salvador, and in the International Covenant on Economic, Social and 
Cultural Rights. 
 
The Court has developed a link between some economic, social and cultural rights such as the right to 
health, life and personal integrity, arguing that they are directly and immediately related.  Concerning 
the content of the right to life under Article 4 of the Convention, the Court also included in its 
interpretation a comprehensive analysis of the basic conditions for a dignified life.  In case of the 
indigenous community Yakie Axa, which was deprived from their ancestral lands, the Court, in ruling on 
the scope of Article 4, stated that "especially affects the right to health, and intimately linked with it, the 
right to food and access to clean water, acutely impact the right to a dignified existence and basic 
conditions for the exercise of other human rights including the right to education or the right to cultural 
identity." 
 
As noted by the dictum of the Court, although the right to health and other economic, social and cultural 
rights are not explicitly consecrated in the Convention, as they are in the Protocol of San Salvador and in 
the International Covenant on Economic, Social and Cultural Rights, this does not mean that the 
essential content of economic, social and cultural rights necessary for a dignified existence, is not 
protected in the American system.  It is by virtue of the principles of interdependence and pro personae, 
which govern any interpretation in terms of human rights, that the Commission and the Court has 
protected the subsistence conditions and required services related to the enjoyment of certain 
economic, social and cultural rights, as interpretation parameters necessary to ensure life and personal 
integrity, which themselves are recognized by the Convention. 
 
Having clarified that the American system protects life conditions related to the enjoyment of certain 
economic, social and cultural rights, through the principle of interdependence of rights, although the 
American Convention establishes the right to life and personal integrity, and the right to freedom of 
movement and residence, it does not expressly provide the right not to be moved illegally, to have 
protection and assistance during displacement, and to enjoy a safe return and reintegration. 
 
In a systematic interpretation of the instruments to protect human rights, the Commission has 
considered that the Guiding Principles on Internal Displacement of the United Nations, are the general 
principles of protection for internally displaced persons, which should be extended as elements of 
interpretation of human rights recognized in the Convention. 
 
One of the emblematic cases submitted to the Inter-American Court's jurisdiction, according to the 
United Nations principles on the phenomenon of forced displacement, was the massacre of Mapiripan 
in Colombia in 1997, executed by paramilitaries of the United Self-Defense of Colombia (AUC in 
Spanish), which caused the internal displacement of many families living in Mapiripan.  Subsequently, 
the Commission filed another case of displacement to the jurisdiction of the Court, related to the 
"Massacre of Ituango," also in Colombia. 
 
These cases are framed in a context of forced displacement in that country, whose dynamics began in 
the mid-1980s and worsened progressively.  According to the Inter-American Court, governmental 
sources reported that from 1995 to 2002, there were 985,212 people displaced that caused a 
humanitarian crisis of such magnitude, that involved a "massive, prolonged and systematic" violation of 
various fundamental rights of that group. 
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In these cases, due to a harmonious interpretation of the guiding Principles concerning the movement 
of United Nation, and jurisprudential evolution of the Inter-American system, the Court held that Article 
22 (1) of the Convention (freedom of movement and residence) "protects the right not to be forcibly 
displaced within a State Party of the system", under that displacement is a restrictive limit of this right 
by fear and insecurity that causes remain and return to their places of origin or residence. 
 
Additionally, the Court established that displacement was a complex phenomenon that affects or 
threatens a lot of rights "and to the circumstances of particular vulnerability and helplessness that often 
are the displaced, their situation can be understood as a de facto condition of helplessness [...].  This 
situation, according to the American Convention, forces member states to take positive steps to reverse 
the effects of their referred condition of weakness, vulnerability and helplessness, even vis-à-vis the acts 
and practices of private parties". 
 
The Commission has noted that in countries where the phenomenon of forced displacement has 
occurred, in addition to the victimization that results in the movement itself, there are a 
disproportionate number of people requiring special care and services such as children, elderly and 
pregnant women, whose situation is aggravated because of the lack of sanitation, food, education and 
drinking water. 
 
In this scenario of extreme vulnerability, the Court has held that "the phenomenon of forced 
displacement cannot be dissociated from other violations by its complexity [for] the range of human 
rights affecting or threatening, and in response to [the] special circumstances of weakness, vulnerability 
and helplessness that often are displaced as subjects of human rights." 
 
In case of Massacre of Mapiripan, the Court identified the following conditions, due to the vulnerability 
of a displacement, that affected the enjoyment of various rights contained in the Convention that 
relates to economic, social and cultural rights such as: (i) loss of land and housing, (ii) marginalization, 
(iii) homelessness, (iv) unemployment, (v) deterioration of living conditions, (vi) increased diseases and 
mortality, (vii) loss access to community property, (viii) food insecurity, and (ix) social dislocation and 
pauperization, and accelerated deterioration of living conditions. 
 
Due to the complex phenomenon of forced displacement, the Court stated that "the particular [...] 
situation of vulnerability that affects that people, including and beyond the content of the Protection of 
States under Article 22 of the Convention [...] has its origin in the lack of protection seen during the 
massacre and reveals its impact on personal integrity violations [... and] beyond the normative of Article 
22 of the Convention, the analyzed situation of displacement also affects [...] the right of [...] victims to a 
dignified life [...] in connection with a non-fulfilment of obligations to respect and guarantee the rights 
embodied in those regulations". 
 
In this regard, the Court, in analyzing the phenomenon of forced displacement that begins with the 
violation of freedom of movement and residence established in Article 22 of the Convention, has spread 
its effects by virtue of the complexity of the violations that carries with it, other rights such as dignified 
life and personal integrity which, as I mentioned at the beginning of this presentation, according to the 
established law by the Inter-American system, can be interpreted extensively to protect decent living 
conditions related to the essence of economic, social and cultural rights. 
 
In accordance with the above, on petitions and cases related to forced displacement, it must be 
remembered that, as part of the right to a dignified life and personal integrity, it is vital to access basic 
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services like housing and adequate food, sanitation and essential health and education, as well as 
drinking water, taking into account the existing international standards of economic, social and cultural 
rights. 
 
The previous argumentative construction can be one of the strategies in the Inter-American system for 
protection of economic, social and cultural rights of people who are in situations of forced displacement.  
A challenge for actors who are part of the Inter-American system, is to make this harmonious 
interpretation under the principle of interdependence of human rights, which has been observed as a 
necessary result of the complexity of violations of several rights that, according to the Court, produces 
people who are in this situation. 
 
Moreover, beyond the contentious field of claims and cases, under its powers to promote human rights, 
the Commission has ruled on the situation of economic, social and cultural rights of people who are in 
situations of forced displacement.  Specifically, the Commission has addressed with special emphasis the 
situations that occurred in Colombia and Haiti. 
 
Regarding Colombia, the Commission has stated in its First, Second and Third Report on the Situation of 
Human Rights in Colombia, 1981, 1993 and 1999, respectively, and in later chapters IV of its annual 
reports, where it has addressed the development of human rights in the region.  Likewise, the Inter-
American Commission has held at least two public hearings on displacement in Colombia, in its 124th 
and 134th regular session.  In addition, through press releases, for example, has condemned aggressions 
against farmer leaders who have been attacked for claiming their land. 
 
Indeed, in terms of economic, social and cultural rights, the Commission has closely monitored the 
situation of victims of displacement in Colombia in its various reports, particularly in its Third Report on 
the Situation of Human Rights in Colombia the Commission spoke on: a) lack of health services for 
displaced women; b) lack of medical assistance, health care and nutrition for children c) lack of 
registration of the displaced, as an impediment to the provision of care; and d) lack of health services 
and food in camps where the internally displaced persons live. 
 
It is remarkable that, in their reports, the Commission has made an interpretation of the obligations 
contained in the American Convention according the Guiding Principles on Internal Displacement and 
other international human rights treaties.  For example, for women in situations of displacement, the 
IACHR, on an application of principle 19 (2) of invoked principles, said the state should pay "particular 
attention to the health needs of women, including their access to health care services, particularly 
reproductive health services, and appropriate counselling for victims of sexual abuse and other 
purposes". 
 
Also, in case of children and the lack of access to adequate food and education and health services, the 
Inter-American Commission, in an interpretation of the American Convention on Human Rights 
according the United Nations Convention on the Rights of the Child and other international instruments, 
among the Guiding Principles on Internal Displacement of United Nations, indicated that such health 
needs, education and food did not allow a healthy childhood development.  In this regard, the IACHR, 
held that the American Declaration of the Rights and Duties of Man, the American Convention and other 
universal instruments, gathers consensus that girls and boys are entitled to special care and 
comprehensive protection, also that internally displaced girls and boys, as direct victims of the conflict, 
should be prioritized without discrimination in government programmes designed for children.  The 
Commission also noted that the United Nations Convention on the Rights of the Child, and Article 19 of 
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the American Convention, obliges member states to protect children, assisting them with food aid, and 
medical help. 
 
As for Haiti, the Commission has monitored the humanitarian crisis on camps after the devastating 
earthquake, a hurricane and a cholera epidemic  that have plagued the country, through Chapter V of its 
2010 annual report.  The Commission has announced precautionary measures to protect people, due to 
lack of essential services, and the situation of extreme gravity and imminent risk of irreparable harm to 
their rights.  The Commission has expressed concern at the United Nations numbers, which indicates 
until November 24, 2010, 2,000 deaths were reported, and 70,000 people were diagnosed with cholera. 
Furthermore, in accordance with the Pan American Health Organization, cases of infection could rise to 
200,000 people by February 2011.  The fact that 58% of the population lacks safe drinking water makes 
the situation even more critical, especially because they have no food services or adequate health care. 
 
The Commission has expressed its concern about this extreme precariousness, and lack of security in the 
camps, which is creating a situation of extreme vulnerability, particularly for women and girls who live 
there.  In this regard, the Commission was informed that the number of rapes committed in the camps 
that lack of lighting, would be increasing and have been reported rapes of girls up to age five.  According 
to data provided to the IACHR, women victims of these attacks do not have adequate medical services. 
 
The Commission reiterated in that report, in a context of displacement, that the member states must 
interpret the rights recognized in the American Convention in accordance with the Guiding Principles on 
Internal Displacement of United Nations, which must be applied without distinction of sex; also that 
some internally displaced, such as girls and boys, female heads of household, and disabled people, are 
entitled to treatment which takes into account their special needs. 
 
Moreover, given the extreme gravity in various camps in Haiti, the Commission granted precautionary 
measures on behalf of displaced women and girls in 22 camps in Port au Prince while requesting, 
economic, social and cultural protections, public lighting in camps and the availability of medical services 
for victims of violence. 
 
Finally I open a space, although brief, no less important, to emphasize that the obligation to progress the 
economic, social and cultural rights has been applied by the Commission in relation to persons in 
situations of displacement in its country reports.  However, this obligation has not been invoked on 
matter of displacement in the petitions and cases system. 
 
Let us remember that Article 26 of the American Convention on Human Rights, provides that States 
Parties undertake to adopt measures, both domestically and through international cooperation, 
especially on economic and technical nature to the maximum of available resources to achieve 
progressively the full realization of economic, social and cultural rights. 
 
The Commission referred to this obligation in its Third Report on the Situation of Human Rights in 
Colombia, and indicated that people forcibly displaced suffer from many deficiencies that directly affect 
the real effect of their economic, social and cultural rights.  According to the IACHR, the internal armed 
conflict, which was then particularly strong in Colombia, forced the government to use a lot of money on 
defence and arms, funds that could have been applied to meet basic needs of the population, 
particularly with respect to displaced people.  Following the principle of follow-up, the Commission 
recommended the member state to adopt all necessary measures to ensure the observance of 
economic, social and cultural rights, it is not diminished in any respect over the course of time. 
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I end this presentation by reiterating that justice strategies of economic, social and cultural rights in the 
Inter-American System, still envision great challenges on matter of requirement on both, essential 
contents and  progressive development.  However, the Court has held that human rights treaties are 
living instruments whose interpretation must be adapted to changing times and current conditions of 
living.  Based on this scenario of forced displacement, which is seen particularly tragic and cruel, rules of 
applicable interpretation in accordance with Article 29, paragraph b) of the Convention, which forbids a 
restrictive interpretation of human rights, should guide the Inter-American system to speed up justice to 
these areas, making sure that people who are there enjoy their civil, political, economic, social and 
cultural rights, which, as I mentioned at the beginning of this presentation, are constituent rights of 
dignity of every human being, who claim to be free from fear and misery. 
 

26. Discussion 4  
 
The final discussion session of the Colloquium addressed a variety of issues including, inter alia, the 
challenges displaced individuals face due to a lack of travel documentation, the potential application of 
regional instruments when addressing social and economic rights, and the causes of displacement.    

Lack of Documentation  

The first intervention of the final session asked whether the European Committee of Social Rights had 
any specific programmes addressing individuals who face discrimination as a result of being forced to 
travel without proper documentation and to what extent this can create situations of statelessness. 
 
In response, the Colloquium heard that the ECSR has examined this issue under Article 30 (the right to 
protection against poverty and social exclusion) of the European Social Charter and they consider it to 
generate situations of social exclusion.  The Committee considers this issue to be not only an important 
social right but also a basis for access to political rights. 
 
From the perspective of enforcement of the ECSR’s positions, this is largely a matter of ensuring that 
these rights are implemented at the domestic level.  The European Committee of Social Rights does not 
have the same mechanism and admissibility requirements as the ECtHR and can be turned to 
immediately even when proceedings are pending at the domestic level.  As such national judges were 
recommended to refer to the Committee’s positions when addressing these issues.  
  
The European Social Charter and the San Salvador Protocol  
 
The intervention noted the broad and inclusive range of the European Social Charter, stating that the 
Charter provides protection to asylum-seekers residing legally on the territory of a Council of Europe 
member state.  Representatives of the Inter-American system were then asked whether the San 
Salvador Protocol applies to asylum-seekers and if the Inter-American Commission on Human Rights has 
received such complaints.  Finally, the intervener asked what challenges the African region faces 
regarding the application of social rights.   
 
In response it was noted that the European Social Charter should ideally contain a collective complaint 
system however the Committee’s vocation is to be guided by the clause in Article H of the revised 
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European Social Charter which requests, generally, that the Committee find the most favourable 
solution.   
 
In contrast the San Salvador Protocol only contains two relevant rights – trade union rights and 
education rights – but is however able to provide protection through the Inter-American Commission 
and the Inter-American Court of Human Rights.  Through its interpretative function, the Inter-American 
Commission has held that economic, social, and cultural rights provided under the Protocol can also 
apply in certain cases.   The Commission has attempted to uphold these rights both through its reports 
and protective measures by providing extensive interpretation and demonstrating an interdependence 
between the categories of rights.  
 
Responding to the final question, the Colloquium heard that, of the challenges facing Africa, the lack of a 
fully developed civil state meant that many individuals do not have any identification documents.  Often 
such individuals are ‘used’ during a State’s elections by opposing political parties who ‘buy’ their vote 
despite their inability to prove their nationality.  Following the election, they are returned to their 
country of origin.  African economic migrants who travel to Europe without documentation face severe 
challenges, including threats to their life, upon return.  It was added that UNHCR has failed to act in 
these instances and such individuals are left without any assistance.  When commenting on UNHCR’s 
presence in Africa, it was strongly reiterated that UNHCR should be more active in its attempts to 
engage the judiciary at both the domestic and regional levels.   

Addressing the Causes of Displacement 

The following intervention noted that often courts are required to address the consequences of a 
situation of displacement but not the causes and asked what UNHCR and the international community 
could do to address the core causes of such population movements.   
 
In response, however, it was noted that addressing the core political causes of displacement remains 
beyond the mandate and capacity of UNHCR.  Although there are various organizations equipped to deal 
with issues essential to development initiatives, UNHCR has a specific mandate to ensure protection and 
durable solutions for refugees.  In relation to internally displaced persons, UNHCR shares responsibilities 
with other UN agencies within an extensively defined context of cooperation while UNHCR does not deal 
directly with economic migrants who nevertheless may face many of the risks that have been 
mentioned throughout the Colloquium upon return to their country of origin.   
 

Diversity of Institutions within the African Context   

The intervener simply commented that cases highlighting the principle of non-discrimination that have 
been addressed by the African system can further expand the principle to imply fair access to a number 
of rights due to the fact that displaced individuals have come under the authority of the country to 
which they have been displaced.   
 
The African system offers an array of bodies at the regional and sub-regional level and there does not 
appear to be any region where such a variety of establishments exist.  When addressing issues of 
displacement in Africa it is essential to remember that numerous bodies exist and that these institutions 
will hopefully provide the fulfilment of human rights guarantees.   
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Expansive Use of the San Salvador Protocol  

Returning to the San Salvador Protocol, the panel were asked whether the San Salvador Protocol could 
be used to provide the right to work for asylum-seekers.   
 
In response the Colloquium heard that, to date, the American Convention on Human Rights has been 
ratified by thirty-six States, while a further twenty-two have accepted the jurisdiction of the Inter-
American Court of Human Rights.  In turn, the San Salvador Protocol has been ratified by fifteen 
countries.  An extensive and systematic interpretation of the rights contained in the American 
Convention on Human Rights in connection with the Protocol could provide a basis for an expansive 
interpretation of rights (including the right to work) that would go beyond the two rights explicitly 
provided in the Protocol (trade union rights and education rights).   
 
Such an interpretative approach could be extended so that the users of the Inter-American system could 
perhaps claim other rights before the Inter-American Commission for Human Rights that have been 
examined from the perspective of protective measures.  To achieve this, however, an appropriate case 
would have to be referred to the Court which would then have to take a formal stand on this position.  
Regardless, through these means or others, the possibility exists to provide stronger safeguards.   

Ensuring Judicial Protection  

The final intervention of the Colloquium addressed the continuing discussion regarding ensuring 
effective judicial protection.  The intervener noted that the Inter-American Court of Human Rights has 
established specific standards relating to effective judicial protection regarding the right to health and to 
work and that these may be explored further to assisting in guaranteeing the other rights that are not 
directly arguable under the Inter-American system.  It was further added that it is essential to remember 
that the Inter-American Court hands down consultative opinions, particularly with regards to the rights 
of migrant workers, and through these opinions it has established a right to equality of working 
conditions for residents and migrant workers.   
 

Closing Remarks 

27. Sir Nicolas Bratza, Vice-President, European Court of Human Rights 
 
I am very privileged to have been invited to say a few words in my capacity as Vice-President of the 
Court at the conclusion of this timely and important colloquy.  I have been asked by the president, Jean-
Paul Costa, who is on an official visit to Bulgaria, to express his personal regret that he is not able to be 
present at the colloquy himself.   
 
The jurisdiction of the Strasbourg Court is immense, extending as it does to some 800 million inhabitants 
of the forty-seven member states of the Council of Europe and stretching from the Atlantic to the 
Pacific.  But, as you will know, the Court is increasingly required in its decision-making to look beyond 
the European legal space to events — often tragic events — occurring within the wider world.  On a 
daily basis, the Court is confronted with applications by individuals facing deportation or expulsion to 
countries outside Europe — to Somalia, Afghanistan, Sudan, Ivory Coast, Congo, Iraq, Iran, Sri Lanka — 
where it is claimed that they face a risk of death, persecution, ill-treatment or situations of grave 
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humanitarian crisis.  The statistics you have already been given of applications for interim measures are 
graphic enough — in the last year alone the Court received nearly 3,800 applications under Rule 39, 
more than ten per day for every day of the year.  Many, it is true, were and are rejected as falling 
outside the scope of that Rule.  But many more come from individuals fearful of the safety of their 
return to countries of civil conflict and indiscriminate violence resulting in forcible displacement of 
countless thousands of persons; to countries where individually, or as a member of a particular ethnic or 
other group, they risk being targeted or being exposed to grave violations of their human rights, 
whether at the hands of the national authorities or of militant organizations within the region 
concerned; or to countries where their only places of refuge are overcrowded and insanitary camps 
where they are denied the bare necessities of life.  
 
These cases pose serious problems for the Court, not only because of their sheer number but because of 
the difficulties in carrying out, often on a very urgent basis, an effective examination of the situation in 
the country or region concerned and of the individual risk to life and limb which is claimed to exist.  The 
Court’s ability to provide the effective protection which is expected of us is vitally dependent on a 
number of other actors.  
 
First and foremost, we rely on NGOs (many of whom are represented at this colloquy) and on UN 
agencies, notably the UNHCR.  It is right that a tribute should be paid to their work.  They offer to the 
Court first-hand, up-to-date and authoritative reports on the conditions in the countries to which an 
applicant is to be returned.  As a cursory glance at the Court’s judgments and decisions in this area will 
confirm, the reports and materials provided by these organizations and agencies have proved to be an 
invaluable source of information for the Court as to the current conditions in countries across the world. 
Ultimately, of course, it is for the Court itself to make its own determination on the materials before it 
as to whether the claimed risk of a violation of Article 3 of the Convention has been made out and, 
inevitably, as the Court said in its NA judgment,163 the weight to be attached to independent 
assessments of the human rights situation will depend on the extent to which those assessments 
directly address the grounds for the alleged risk. But the importance of these independent reports and 
assessments for the work of the Court is difficult to overstate.  
 
The second key players are the courts — national, regional and international.  National courts and 
tribunals play a vital role not merely in establishing the particular facts and in assessing the credibility of 
the individual applicant who asserts that he or she is at risk if returned to the country concerned, but in 
giving their own reasoned assessment of the risk posed.  The quality of the decisions varies from country 
to country and court to court but the more thorough and careful the national court’s assessment, the 
easier is the task of our Court and the more secure our Court’s decision-making.  
 
But we also profit greatly from the experience and wisdom of regional and international courts, 
commissions, tribunals and committees, many of which are also represented at this colloquy and which 
are confronted with problems very similar to those which face our Court and which perform a similar 
function in interpreting and enforcing legal protection norms and standards.  Even though the legal 
instruments being applied may not be identical to those applied by the Strasbourg Court, the decisions 
and reasoning of the bodies concerned provide us with invaluable guidance.  Two examples may suffice. 
One has already been alluded to during the colloquy, and that is the decision of the European Court of 
Justice in the case of Elgafaji which provided inspiration for the parallel development of Article 3 ECHR 

                                                           
163 European Court of Human Rights, NA. v. United Kingdom, Appl. No. 25904/07, Judgment of 17 July 2008, para. 
122, at: http://www.unhcr.org/refworld/docid/487f578b2.html. 
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in the case of NA to the effect that in an extreme case a situation of generalized violence in a country of 
destination could be of a sufficient level of intensity that any removal to that country or region would 
necessarily breach Article 3 of the Convention.  The second example relates to the use of interim 
measures which have also been extensively discussed during the course of this colloquy. In the case of 
Mamatkulov and Askarov164 the Grand Chamber drew extensively on the case law and practice of the 
United Nations Human Rights Committee, the United Nations Committee Against Torture, the 
International Court of Justice, the Inter-American Commission on Human Rights and the Inter-American 
Court of Human Rights.  It held that the Convention must be interpreted insofar as possible consistently 
with the other principles of international law of which it forms a part and observed that all these 
international tribunals “although operating under different treaty provisions to those of the Court, have 
confirmed in their reasoning in recent decisions that the preservation of the asserted rights of the 
parties in the face of the risk of irreparable damage represents an essential objective of interim 
measures in international law.”  The Court drew the general conclusion that “whatever the legal system 
in question, the proper administration of justice requires that no irreparable action be taken while 
proceedings are pending” and held that interim measures indicated under Rule 39 of its own Rules of 
Court were to be given legally binding effect.  
 
This brings me to the third of the principal actors on which the Court is dependent and which play a 
major role in the effective protection of the rights of those facing expulsion or deportation, namely the 
member states themselves.  In the Declaration made at the High Level Conference in Izmir in April of this 
year, the Court was reminded by the conference of the fact that it is not an immigration appeals tribunal 
or a court of first instance and that the treatment of requests for interim measures should take place in 
full conformity with the principle of subsidiarity.  There can be no quarrel with this general proposition. 
But equally there can, I suggest, be no quarrel with the further proposition that the principle of 
subsidiarity requires that member states themselves should fulfil their primary responsibility of 
providing effective protection for the human rights of those threatened with expulsion or deportation. 
This was indeed recognized in the Izmir Declaration, which stressed the importance of States Parties 
providing national remedies, where necessary with suspensive effect, which operate effectively and 
fairly and provide a proper and timely examination of the issue of risk in accordance with the 
Convention and in the light of the Court’s case law.  The conference further reiterated the requirement 
that States Parties comply strictly with interim measures applied by the Court, a requirement which 
regrettably has been ignored on more than one occasion by certain States.  These essential 
requirements were indeed reflected in the statement of President Costa in February of this year in 
which he urged that where a lead case concerning the safety of return to a particular country or region 
was pending before the Strasbourg Court, States should refrain from removing or attempting to remove 
individuals to the country or region concerned.  If this request and these requirements were fully and 
consistently complied with by the member states, the task facing the Court would seem much less 
formidable than it currently does.  
 
But I would wish to end on a more positive note.  The avowed objective of this colloquy was to bring 
together judges and other interlocutors of three regional human rights instruments, commissions and 
courts and to provide a forum for discussion of these instruments for the protection of forcibly displaced 

                                                           
164 European Court of Human Rights,  Mamatkulov and Askarov v. Turkey, Appl. Nos. 46827/99 and 46951/99, 
Grand Chamber judgment of 04 February 2005, para. 124, at: 
http://www.unhcr.org/refworld/docid/42d3ef174.html. 
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persons.  The colloquy has more than succeeded in achieving this important objective.  It has by all 
accounts been a great success.  One of the main beneficiaries of the discussions which have taken place 
over the past two days is the Strasbourg Court itself, which will be greatly assisted in continuing to play 
its important role in setting standards and in protecting the rights of those fleeing conflict and seeking 
refuge in the different member states.  On behalf of our Court I would like to extend our warmest 
thanks and congratulations to the organizers and to all those who have participated in this excellent 
colloquy.  
 

28. Mr Christos Giakoumopoulos, Director, Directorate of Monitoring, Directorate General of 
Human Rights and Legal Affairs, Council of Europe  
 
What I would like to raise is food for thought.   I believe that this type of meeting between judges from 
different regional courts is of key importance because of the common challenges that human rights 
courts are facing today and because of the challenges they are increasingly having to meet – be it in the 
field of asylum or in other areas where speed of reaction is essential and proper implementation of their 
decisions is also an essential element. 

So we see that there are common challenges despite the fact that these courts are very different in their 
experience, their length of existence, their type of access – some require exhaustion of domestic 
remedies while others do not, some allow individual petition and others do not. 

I think what we need to emphasize is that the role of regional courts is of paramount importance.  In 
fact, on the African continent we have seen that there are several such courts and every court on the 
African continent has the same relevance.  On the European continent we also have several courts and 
we see that the Court of Justice of the European Union is developing interesting case law on these issues 
as well.   

However, despite their differences, it is important for the case law to be based on the same principles, 
the principle of non-refoulement, and importance given to issues relating to lawful detention, conditions 
of detention, and the right to an effective remedy.  On the basis of these three elements, the case law 
develops in a similar way and draws on one another.   

There is one element that is very important and that you find in the Strasbourg Court’s case law – that is 
the finding of a violation in the M.S.S. case (as regards the return to a member state of the EU under the 
Dublin II Regulation).  This is a very important decision and I’m sure that we will have an opportunity to 
go back to this issue in the Council of Europe and elsewhere when it comes to its implementation but 
also because the European Court of Human Rights has found that there is a violation of Article 3 of the 
Convention (inhuman and degrading treatment) due to the living conditions of asylum-seekers.  This is a 
very important part of the Strasbourg Court’s case law that should also be linked to another point raised 
by the Chairman of the European Committee of Social Rights – which is another very important issue for 
the protection of human rights in the Council of Europe, namely the European Social Charter which 
through its system of collective complaints or through the reporting system plays a very important role 
as well. 



 131 

There is another point that deserves our attention – Vice-President Bratza has mentioned it – that is 
how we can ensure that member states abide by their undertakings.  The European Court of Human 
Rights itself cannot force the member states to respect their commitments and this is a problem we 
encounter at the Council of Europe, not only at the Court, but I will focus on the Council of Europe 
because it is a system I am very familiar with and I will tell you about what means we have at our 
disposal in order to get member states to abide by their commitments.  

The European Convention on Human Rights and the European Social Charter are two human rights 
instruments but are not the only instruments.  They are supported by a number of mechanisms, 
mechanisms for the protection and promotion of human rights but also political mechanisms that also 
act in parallel and that will define the environment where these two institutions – the European Court of 
Human Rights and the European Committee of Social Rights - will actually be able to work.   

For instance, we have a number of independent committees for the protection of human rights – the 
European Commission against Racism and Intolerance for instance – that do deal with the living 
conditions of asylum-seekers.  We also have a committee for the prevention of torture – a monitoring 
body that can actually carry out on-site visits and produce reports on conditions of detention without 
any restrictions whatsoever and this I think has also played an important role in the Court’s case law, in 
particular in the M.S.S. case when it came to assessing the conditions of detention of asylum-seekers in 
Greece.   

There are also other monitoring mechanisms such as the Advisory Committee on the Framework 
Convention for the Protection of National Minorities, the Group of Experts on Action against Trafficking 
in Human Beings (GRETA), the Committee of the Parties of the Council of Europe Convention on Action 
against Trafficking in Human Beings, and the Council of Europe Commissioner for Human Rights.  All 
these different bodies will work to produce an environment where the implementation of the Court’s 
judgments and the implementation of the decisions of the European Committee of Social Rights can be 
properly implemented.   

We also have a number of other networks – NGO networks and also a network of national protective 
mechanisms which play a key role as Vice- President Bratza said on the definition of the case law but 
also its implementation.  The Ombudspersons, the NGOs, the human rights national bodies can act as 
amicus curiae before the Court but they can also intervene in the supervisory mechanism for the 
execution of judgments of the European Court of Human Rights at the Committee of Ministers level.  In 
that respect you can also probably challenge the work of the Committee of Ministers and its 
effectiveness in ensuring implementation and execution of the Court’s judgments but however peer 
pressure can play an important role when it comes to executing the Court’s judgments.   

I should also mention that all that is part of a more political environment, in particular the Parliamentary 
Assembly of the Council of Europe, that play a very important role in the field of asylum and migration.  
The Parliamentary Assembly can produce recommendations and resolutions but can also involve 
national parliaments and that is a very important tool when it comes to respect for commitments for 
member states.   
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Some time ago we wondered whether the Council of Europe still had a role to play in the field of asylum.  
We had a specific committee on asylum (CAHAR) which was abolished.  We had a European Committee 
on Migration that was abolished as well.  Therefore can the Council of Europe still play a significant role 
in this area?  I think the answer is an obvious and clear yes.  Because the Council of Europe has an 
important influence, because of Rule 39 – the interim measures that are applied by the European Court 
of Human Rights and is often resorted to.  The Council of Europe also has a role to play because asylum 
lies at the heart of human rights therefore no matter how hard we try it will be practically impossible for 
us not to deal with this situation if we do want to continue to be the watch dog of human rights as we 
have often been called.  

So what can we do?  In addition to the European Court of Human Rights and its case law on asylum, we 
need to make sure that we carry out a set of activities that aren’t necessarily new standard-setting 
activities because the standards already exist and are already there.  What I think the Council of Europe 
should do is carry out activities aimed at assisting member states in making sure that their practices and 
their laws are in line with what the European Convention on Human Rights requires.   

There are however some areas where standard-setting work is still considered and that relates mainly to 
conditions of detention of asylum-seekers and the lawfulness of their detention.  That is a key element 
and the Council of Europe I think needs to adopt a very clear political stance and probably needs to 
produce a number of standards in that area that will certainly make the EU member states’ work easier 
when it comes to implementing the common European Asylum System that is currently being discussed.   

And there is another area because we have realized that there is more and more law enforcement work 
and that is the need to decriminalize unlawful migration and those who support it.  When I refer to the 
support of illegal migrants I am not referring to traffickers in human beings but those who help these 
unlawful migrants by giving them a home or some other form of assistance when these people 
unlawfully remain on the territory of a country.   

Now I would like to conclude by going back to this very interesting title of the UNHCR fact sheet that 
says ‘a refugee without hope is a refugee too many.’  I think that could also be a slogan of the Council of 
Europe and it shows that UNHCR and the Council of Europe are committed in the same way in this area.   

29. Mr Guillermo Bettocchi, Deputy Director, Bureau for Europe, UNHCR 
 
It is a great honour and privilege to be the last speaker in this important Colloquium.  In fact this is the 
first opportunity for the three human rights protection systems on three Continents — the Americas, 
Africa, and Europe — to compare notes, learn from each other, and establish a dialogue, which can be a 
benefit to the institutions concerned and ultimately to the persons who need this protection.  
 
This Colloquium has gone very much beyond our expectations.  The quality of the presentations and the 
intelligence of the comments, questions and discussions have been remarkable.  We hope that this will 
not be one single event but that it will turn into an on-going process of exchange and into something of 
a cross-fertilisation exercise.  
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I would also like to revert to a point that was made by the UN Deputy High Commissioner for Refugees 
yesterday.  That is, we should ask ourselves what we have learnt and what we will take back from these 
discussions, and what we can do to act on the basis of these discussions in order to improve the way in 
which we work at the level of our Courts or other institutions and bodies.  
 
I agree entirely that we do need to continue this discussion and extend it to members of civil society and 
also to the various human rights protection mechanisms such as human rights defenders and 
ombudspersons.  
 
It is extremely difficult to summarise the discussions we have had over these two days but I would like 
to say that the range of the topics we have addressed is significant and very comprehensive.  I would like 
to highlight some of the points that I find particularly relevant.  
 
First of all, the gap that we see between the provisions or legislation and actual facts — that is the 
discrepancy  between domestic legislation and international human rights protection instruments and 
what we see happening to persons affected by situations of conflict or persecution.  I think we should 
stress the important role that the human rights protection mechanisms have in ascertaining that legal 
standards — and the rights recognized within these legal standards — are recognized and enjoyed by 
the people who ought to enjoy them. I think that this is a common denominator — something that has 
been expressed by the representatives of the Courts from the three Continents and it is an important 
element for us to reflect on.  
 
It has been said on several occasions that the human rights protection mechanisms are living 
instruments that have to take on board the realities of today and this is something that the Courts have 
to bear in mind also.  
 
Internally or forcibly displaced persons or refugees have to face very serious specific challenges.  They 
are particularly vulnerable and of course all citizens have the right to be protected.  However, the 
situation in which these individuals find themselves means that this protection is all the more important 
for them.  
 
Another element that I would like to underline is the need for adjusting the protection mechanisms and 
systems to the specific needs of persons who need that protection.  Over these two days we have heard 
reference to migrants, to persons without identification documents, to asylum-seekers, to displaced 
persons, to refugees, children, women, etc.  I think it’s important, if we think of the development of 
mechanisms for protection, to bear in mind that there are different protection regimes which are 
applicable.  While we are all entitled to protection, depending on the reason for which we have moved 
and depending on our specific circumstances, there are rights and mechanisms that are particularly 
applicable to our personal situations.  This is an area in which we are facing a large challenge:   who is 
who and who has specific needs and what is the best protection regime for different categories of 
people.  
 
In the case of refugees, it has been highlighted that they need to enjoy access to a particular territory, 
access to a certain number of specific services, absolute respect for the principle of non-refoulement, 
which is indeed the cornerstone of the system for the protection of refugees.  It has been said that over-
and-beyond these principles, with regard to refugees, we also need to guarantee civil rights and political 
rights — the fundamental rights that individuals should enjoy after they have been granted asylum 
status.  
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This is something we can bear in mind and I would like to highlight something that I think is particularly 
important from the discussions we have heard this morning and yesterday — that the systems for 
protecting human rights have to be made compatible with the systems for protecting refugees.  We 
have referred this afternoon to interdependence between various rights and I think that this is a very 
important concept indeed.  
 
The last point that I would like to make is one that has also been referred to by the pervious speakers 
during this final session.  It is that we need political will if we want to bolster the protection mechanisms 
and if we want to be able to comply with the decisions adopted by these mechanisms.  Over these two 
days we have heard references to a number of situations that display the importance of these 
mechanisms but also which display their limits in terms of resources, budget and staff.  The ability or 
inability of these various mechanisms to supervise compliance with the measures or decisions handed 
down — and here I think we can continue to exchange ideas and seek solutions together.  
 
We can work together to bring influence to bear at the political level because it is the States themselves 
that have created these mechanisms and therefore need to provide adequate resources for them.  In 
parallel there is also a need for strengthening national protection systems such as domestic courts which 
are really the first port-of-call, so to speak, for persons whose rights have been affected.  If domestic 
systems operate satisfactorily then the regional or continental systems will see their work made easier 
and also, perhaps, reinforced.  
 
There is no better way of expressing our satisfaction with the results of the Colloquium then to thank 
the organizers of this event.  I would like to make an announcement at this point — after having 
consulted colleagues, in particular the Representative of Mexico and the Council of Europe — we will 
continue this dialogue next year.  We are thinking of a similar meeting which would also include the 
participation of other protection mechanisms such as ombudspersons or members of civil society, and 
this meeting could take place somewhere in Central American next year.  
 
UNHCR has undertaken to cooperate in the organization of this event so that it will materialise and to 
ensure that this dialogue will continue and not be one isolated event but instead the beginning of a 
process that is ultimately beneficial to those who most need it.  
 
With this announcement I have the pleasure of declaring this Colloquium closed and I would like to 
thank all those who have participated.  
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Annex I - Background paper on the Council of Europe’s system for the protection of the human rights 
of forcibly displaced persons 
 
1. The Council of Europe’s system for the protection of the human rights of forcibly displaced 
persons  
 
a) Introduction 
 
The Council of Europe’s system for the protection of human rights consists of a whole range of 
conventions prepared and negotiated within the institutional framework of the Council of Europe since 
1949.  Furthermore, some of the conventions of the Council of Europe make provision for non-member 
States of the Organisation to become Parties thereto. 
 
A number of Council of Europe conventions are related to the protection of the human rights of forcibly 
displaced persons, inter alia, the European Convention on Human Rights (“ECHR” or “Convention”)  , the 
European Convention on Nationality,  the Convention on Action against Trafficking in Human Beings,  
the Council of Europe Convention on the avoidance of statelessness in relation to State succession  and 
the recently adopted Council of Europe Convention on preventing and combating violence against 
women and domestic violence.  
 
b) The European Convention on Human Rights 
 
The Council of Europe’s most significant achievement is the Convention for the Protection of Human 
Rights better known as the European Convention on Human Rights , an international treaty, which was 
signed in 1950 and came into force in 1953. The Convention was the first regional human rights 
instrument to include a list of civil and political rights, which States Parties are under an obligation to 
guarantee, not only to their own citizens but also to everyone within their jurisdiction. All 47 Council of 
Europe member states have ratified the Convention. 
 
The Convention contains civil and political rights, such as the right to life (Article 2), the prohibition of 
torture (Article 3), the right to liberty and security (Article 5), the right to respect for private and family 
life (Article 8) or the right to an effective remedy (Article 13). It continues to evolve especially by means 
of the interpretation of its provisions by the European Court of Human Rights (“the Court” or “the 
European Court of Human Rights”) as well as by additional protocols which have added new rights. Most 
relevant for this Colloquium are Article 1 Protocol No. 1 which protects property and Article 4 Protocol 
No. 4 which prohibits the collective expulsion of aliens. 
 
Set up as the judicial mechanism to enforce the provisions of the Convention, the European Court of 
Human Rights was established in 1959 as the first regional human rights court.  
 
The previous system consisted of two institutions, the European Commission of Human Rights (1954), 
which essentially performed a filter function, and the European Court of Human Rights (1959), which 
passed judgments on cases referred to it by the Commission or by Governments. The accession of new 
states to the Convention after the fall of the Berlin wall in 1989 and a wider awareness of the role of the 
Court have caused a spectacular increase in the applications filed every year and necessitated a reform 
of the procedure. To this end, Protocol No. 11 entered into force on 1 November 1998, setting up a 
single permanent Court in place of the Convention’s two existing institutions. Since then, the Court is 
directly accessible to individuals and its jurisdiction is compulsory for all contracting parties. In view of 
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the Court’s increasing case-load a further reform process was launched leading to the adoption of 
Protocol No. 14, which entered into force on 1 June 2010 and the aim of which is to guarantee the long-
term efficiency of the Court.  The reform process is still ongoing; the latest step being the adoption of a 
declaration by the High-Level Conference on the Future of the European Court of Human Rights which 
was held from 26 to 27 April in Izmir, Turkey.  
 
The Court is based in Strasbourg and sits on a permanent basis. It deals with all the preliminary stages of 
a case and rules on the merits of claims by examining domestic legislation and practice in light of the 
Convention. The Court is composed of a number of judges equal to that of States Parties to the 
Convention. Judges are elected by the Parliamentary Assembly of the Council of Europe for a non-
renewable mandate of nine years. They enjoy complete independence in the performance of their 
duties and do not represent the state in respect of which they are elected. 
 
The procedure before the Court is regulated by the Convention itself and by the Rules of Court. 
Individuals, NGOs and States Parties can bring applications before the Court (see part 2). Furthermore, 
the procedure provides the possibility for any State Party, any person concerned or the Council of 
Europe Commissioner for Human Rights to participate as a third party in the Courts proceedings, by 
submitting written observations or by taking part in hearings (Article 36 paras. 2 and 3 ECHR, Rule 44 
Rules of Court). The Council of Europe Commissioner for Human Rights, International Organizations, 
such as UNHCR and OHCHR, or non-governmental organizations have intervened in cases before the 
European Court of Human Rights (see part 3). 
 
The Court’s final judgments are binding on the state concerned, which is under an obligation to comply 
with them. The executive organ of the Council of Europe, the Committee of Ministers, is responsible for 
monitoring the execution of the Court’s judgments in which a violation of one or more rights contained 
in the Convention is found to ensure that necessary remedial action is taken by relevant state 
authorities both to provide redress to the applicant and to prevent other similar violations. The 
Committee may – and frequently does - guide the execution process with suggestions and 
recommendations, notably in the form of decisions and interim resolutions. Cases are closed only once 
all necessary execution measures have been taken.  
 
c) The European Social Charter 
 
Another important Council of Europe convention is the European Social Charter,  which was adopted in 
1961 and contains a whole set of social and economic rights. Under the Appendix, refugees falling within 
the scope of the 1951 Refugee Convention are entitled to treatment as favourable as possible and in any 
case not less favourable than under the obligations accepted by States Parties under the 1951 
Convention and under any other existing international instrument applicable to refugees. The Appendix 
extends the same requirement to stateless persons as defined in the 1954 Convention on the Status of 
Stateless Persons.  
 
The 1996 revised European Social Charter,  which came into force in 1999, sets out the supervisory 
procedures guaranteeing respect for the social and economic rights contained within and is gradually 
replacing the 1961 treaty and its protocols. As of May 2011, except for Liechtenstein, Monaco, San 
Marino and Switzerland, all other Council of Europe member states are bound by the 1961 Charter (13 
states)  or the 1996 revised Charter (30 states).  
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The (revised) European Social Charter contains a comprehensive set of economic and social rights, 
including the right to work (Article 1 of the Charter), the right to protection of health (Article 11), the 
right to social security (Article 12), the right to education (Article 17), the right to protection against 
poverty and social exclusion (Article 30), the right to housing (Article 31) and non-discrimination (Article 
E). 
 
The European Committee of Social Rights (the Committee) monitors States Parties to ensure that they 
are honouring the undertakings set out in the (revised) European Social Charter and whether law and 
practice comply with the Charter. The Committee is composed of 15 independent, impartial experts that 
are elected by the Council of Europe’s Committee of Ministers for a six-year term, renewable once. 
 
Two parallel procedures are foreseen to supervise compliance with the Charter: a monitoring procedure 
based on national reports and a collective complaints procedure. The monitoring procedure requires 
that States Parties report every year on their implementation of certain provisions of the Charter in law 
and in practice. The Committee examines the reports as well as any additional information and decides 
whether or not the situations in the countries concerned are in conformity with the Charter. Its 
conclusions are published on an annual basis.  
 
The collective complaints mechanism allows trade unions, employers’ organisations and NGOs which 
have consultative status with the Council of Europe to lodge collective complaints before it (see part 2). 
The complaint as such can raise general issues which violate the revised European Social Charter and not 
only a single specific case (as before the European Court of Human Rights).  
 
 
2. Bringing a case to the Court or a collective complaint before the European Committee of Social 
Rights 
 
a) As provided for by the European Convention on Human Rights 
 
When national remedies have not offered an appropriate protection, the European Court of Human 
Rights offers a subsidiary one.  Individuals who allege that they have been the victim of a violation of the 
rights guaranteed under the European Convention on Human Rights or its Protocols by one or more 
States Parties and who have suffered a significant disadvantage, can lodge an application before the 
Court, after exhaustion of effective domestic remedies and within six months of the date of the final 
domestic decision (Article 35 para. 1 ECHR). 
 
The Convention or the Rules of the Court do not contain any provision permitting the Court to order 
binding interim measures. However, in the case of Mamatkulov and Askarov v. Turkey, the Court, 
inspired by the case law of the International Court of Justice and by the object and purpose of the 
Convention as an instrument for the effective protection of human rights, held that the right of 
individual petition under Article 34 of the Convention gives rise to a corresponding obligation on the 
Responding State to refrain from any act that might hinder the effective exercise of that right. A failure 
by the State to comply with an indication under Rule 39 not to remove the applicant would prevent the 
Court from effectively examining the applicant’s complaint and would, in most cases, render the 
proceedings pointless for the applicant. The Court therefore concluded that a failure to comply with a 
Rule 39 indication would generally give rise to a violation of Article 34 of the Convention.  
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The grounds on which Rule 39 may be applied are not set out in the Rules of Court but have been 
determined by the Court through its case law. Also, Rule 39 decisions are not motivated (no reasons are 
provided).  In practice, the vast majority of cases in which Rule 39 is applied concern persons in need of 
international protection, whose expulsion could potentially be in breach of Article 3 ECHR (prohibition of 
torture and inhuman or degrading treatment or punishment). The number of Rule 39 requests has 
drastically increased during the last years from 112 in 2006 to almost 4,800 requests in 2010.   This large 
number of requests is challenging to the Court because decisions have to be taken as a matter of 
urgency and therefore are taking up an excessive portion of its time and human resources, to the 
detriment of the examination of the cases on the merits.  
 
Following the reform of the Court by means of Protocol 14, a single judge can examine manifestly 
inadmissible applications. A three judge committee may rule by a unanimous vote on admissibility and 
merits of clearly well-founded cases and those that are covered by well-established case law. Otherwise 
the Court sits as a seven judge chamber which rules by a majority vote on the admissibility and merits of 
a case. Exceptionally, the Grand Chamber of 17 judges hears cases referred to it either after 
relinquishment of jurisdiction by a chamber or when a request for referral has been accepted. Chamber 
judgments become final after three months and Grand Chamber judgments are final. 
 
In terms of statistics, as of 31 December 2010, the Court since its establishment has issued a total of 
13,697 judgments. In 11,438 judgments the Court found at least one violation.  As of 30 April 2011, a 
total number of 152,000 applications are pending before the Court.  
 
b) As provided for by the collective complaints procedure under the revised European Social 
Charter 
 
The collective complaints procedure before the European Committee of Social Rights was established by 
a protocol opened for signature in 1995, which came into force in 1998.  14 member states of the 
Council of Europe are bound by the collective complaints procedure.  Organisations entitled to lodge 
complaints with the Committee are international and national employers’ organisations and trade 
unions as well as certain non-governmental organisations (NGOs) with participatory status with the 
Council of Europe. 
 
The Committee first examines the admissibility of a complaint. If it meets the formal requirements, a 
written procedure takes place and the Committee may order a public hearing. The Committee then 
issues a decision on the merits. The findings are reported to the parties concerned and to the Council of 
Europe’s Committee of Ministers and, and the report is published within four months of the decision. 
The Committee of Ministers adopts a resolution, in which it may recommend specific measures to bring 
laws and practices of the concerned State into conformity with the Charter. 
 
In terms of statistics, as of February 2011, the European Committee of Social Rights has registered 63 
complaints. In 32 of these the respondent State was found to have breached its duties under the revised 
European Social Charter.  
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3. The case law of the European Court of Human Rights on the protection of persons fleeing 
conflict and generalised violence 
 
While the European Convention on Human Rights is not an international instrument concerned with the 
protection of refugees per se and does not contain a right to asylum, the European Court of Human 
Rights, through its case law, has developed an impressive range of safeguards and essential minimum 
standards for the rights of refugees and asylum-seekers across Europe. A selection of relevant 
jurisprudence of the Court with regard to (1) expulsions and extraditions, (2) “Dublin” cases  and (3) 
collective expulsions  is described in detail in the attached fact-sheets of the Court. 
 
Most importantly, the Court considers that Article 3 ECHR (prohibition of torture or inhuman or 
degrading treatment or punishment) would be violated, where substantial grounds have been shown for 
believing that the person concerned, if expelled, faces a real risk of being subjected to torture or to 
inhuman or degrading treatment in the receiving country. It is significant that the Court considers that 
Article 3 ECHR contains an obligation of non-refoulement. In case of a real risk of ill-treatment in the 
receiving country, either by state agents or non-state agents, the protection of Article 3 ECHR is 
absolute. The Court has also emphasised the serious and irreparable nature of the suffering risked. Art. 
3 ECHR has been invoked by persons fleeing conflict and generalised violence in situations of expulsion, 
deportation, extradition or any other type of forced return. It can be an effective means of protection 
for those whose claim for refugee status has been “wrongly” rejected, cancelled or revoked or for those 
who, while not meeting the refugee definition of the 1951 Convention, are nevertheless in need of 
international protection. A request for interim measures based on Rule 39 of the Rules of Court can 
suspend an expulsion which violates Art. 3 ECHR.  
 
In its case law, the Court has clarified that the non-refoulement obligation under Article 3 ECHR also 
extends to indirect refoulement. This refers to the expulsion of a person to a country from where there 
is a risk of onward removal to persecution or serious harm. Often states apply the practice of returning 
asylum-seekers to another country considered as a “safe third country” or a country responsible for 
examining an asylum application according to the EU Dublin Regulation or via bilateral readmission 
agreements. In its recent judgment in the case of M.S.S. v. Belgium and Greece, the Court considered 
the automatic application of the Dublin Regulation as contrary to the obligation of the State Parties to 
refrain from refoulement.  
 
In addition to the risk of refoulement, new issues have arisen under the Convention, as several new 
member states joined the Council of Europe and the nature of flows of persons fleeing conflict and 
generalised violence has changed. Living and detention conditions, lack of access to the refugee status 
determination procedures, prolonged and sometimes unlawful detention, the denial of essential 
procedural guarantees or collective expulsion of aliens are examples. 
 
Article 3 ECHR further provides protection with regard to inhuman or degrading living and detention 
conditions that persons of concern to UNHCR might face. Article 5 ECHR (right to liberty and security) 
can be an effective tool to limit arbitrary detention. Article 8 ECHR (right to respect for private and 
family life) can, for instance, be invoked in cases of family reunification, if a measure taken by a State 
Party has a particular impact on the individual’s private or family life. The procedural principles 
emerging from the Court’s jurisprudence and its interpretation of Article 13 ECHR (right to an effective 
remedy) are instrumental in establishing or assessing minimum standards applicable to refugee status 
determination procedures, such as suspensive effect, time limits or issues of excessive length of 
procedure or accelerated procedures. 
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Finally, Article 4 of Protocol No. 4 (prohibition of collective expulsion of aliens) provides for safeguards 
against collective expulsion of aliens, generally described as any measure compelling aliens, as a group, 
to leave a country, except where such a measure is taken on the basis of a reasonable and objective 
examination of the particular case of each individual alien of the group.  
 
Important questions under the ECHR related to forcibly displaced persons have also emerged under 
other Articles such as the right to respect for home in Article 8 and the right to property in Article 1 of 
Protocol N° 1. 
 
The attached fact-sheets published by the Court, show that it has delivered a number of important 
judgments on these various issues, demonstrating the complementarity between the European 
Convention on Human Rights and international refugee law.   Information on execution practice in case 
of judgments related to aliens and displaced persons is notably found in the Committee of Ministers 
annual reports. 
  
Of particular importance are the two following cases. In the case of Abdolkhani and Karimnia v. Turkey  
the Court held that the applicants’ deportation to Iran or Iraq would be in violation of Article 3 ECHR 
(prohibition of inhuman or degrading treatment). Furthermore, the Court found a violation of Article 13 
in conjunction with Article 3 ECHR (right to an effective remedy) and Article 5 paras. 1, 2 and 4 ECHR 
(right to liberty and security). In its judgment, the Court underlined that there were serious reasons to 
believe that two former members of the People’s Mojahedin Organisation of Iran (PMOI) could be killed 
and ill-treated in Iran on account of their individual political opinions  and that the applicants’ detention 
was unlawful, due to the absence of clear legal provisions establishing the procedure for ordering and 
extending detention and setting time-limits for such a detention as well as the absence of a legal remedy 
whereby judicial review could be obtained.   
 
In the case of M.S.S. v. Belgium and Greece, the Court made several important findings. First, the Court, 
inter alia, clarified that, when conducting Dublin transfers, the transferring State (here Belgium) must 
verify whether the responsible State (here Greece) complies with its international obligations.  Also, the 
Court held that there must be a guarantee for the applicant that his asylum application would be 
seriously examined in terms of protection against the risk of indirect refoulement.  Furthermore, the 
Court found that the obligation under Article 3 ECHR not to transfer also applies where the applicant is 
exposed to degrading detention or living conditions in the responsible State.   
 
 
4. The conclusions and decisions of the European Committee of Social Rights on ensuring 
economic and social rights of forcibly displaced persons 
 
So far, conclusions or decisions by the Committee addressing the rights of persons of concern to UNHCR 
are very scarce. With the exception of one recent decision pertaining to occupancy and tenancy rights,  
the majority of these concerned Roma and issues such as inadequate housing and access to healthcare.  
However, several others concerned matters such as access to medical care for the children of irregular 
immigrants and (similarly) social protection and access to housing for children residing illegally in a State 
party.    Although the Appendix to the revised European Social Charter states that the Charter applies 
only to foreigners insofar as they are nationals of other Parties lawfully resident within the territory of 
the Party concerned, the Committee held in both cases that limitations on rights are to be read 
restrictively, i.e. understood in such a manner as to preserve intact the essence of the right and achieve 
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the overall purpose of the Charter.  This teleological approach may require the provision of shelter and 
healthcare to any person in need, regardless of whether he or she is on the State’s territory legally or 
not. Essentially, one could consider that restrictions should not end up having unreasonably detrimental 
effects where the protection of vulnerable groups of persons is at stake. 
 
UNHCR Bureau for Europe 
10 June 2011 
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Annex II – Background paper on the Inter-American system for the protection of human rights and 
forced displacement 
 
1. Organs and functions 

 
The Inter-American System for the Protection of Human Rights (hereinafter “ISHR”) was formally 
launched with the adoption of the American Declaration of the Rights and Duties of Man (hereinafter 
“American Declaration”) in 1948 under the Charter of the Organization of American States (hereinafter 
“OAS”) of the same year. The ISHR is reinforced by other international human rights instruments, 
including the 1969 American Convention on Human Rights (hereinafter “ACHR” or “American 
Convention”) and its protocols, as well as conventions on specialized topics, including: the 1985 Inter-
American Convention to Prevent and Punish Torture; the 1988 Additional Protocol to the ACHR in the 
area of Economic, Social and Cultural Rights (hereinafter “Protocol of San Salvador”); the 1994 Inter-
American Convention on Forced Disappearance of Persons; and the 1994 Inter-American Convention on 
the Prevention, Punishment and Eradication of Violence against Women (hereinafter “Convention of 
Belém do Pará”). The ISHR is further bolstered by the regulations and Statutes of its two human rights 
organs.  
 
These two ISHR organs are: the Inter-American Commission on Human Rights (hereinafter “the 
Commission”) and the Inter-American Court of Human Rights (hereinafter “the Court”). The principal 
role of the Commission is to promote the observance and protection of human rights and to serve as a 
human rights advisory body for the OAS. It is empowered with a political dimension, under which it may 
conduct site visits; thematic or country hearings; establish special rapporteurs; and report its views on 
the human rights situation in the Member States. In addition, it also performs functions with a quasi-
judicial dimension, under which it receives individual complaints of human rights violations. The human 
rights universally protected by the Commission, and therefore eligible for individuals to petition for their 
protection, are those found in the American Declaration. Additionally, States that have ratified the 
American Convention are bound to uphold the human rights guaranteed therein; therefore, these rights 
are also monitored by the Commission. 
 
The Court has two primary functions: adjudicatory and advisory. Its adjudicatory function is the 
mechanism by which the Court determines whether a State has incurred international responsibility for 
violating any of the rights embodied or established by the Declaration and/or the Convention. In its 
advisory role, the Court responds to consultations by Member States of the OAS or its organs, thereby 
strengthening the capacity of the OAS to resolve matters that arise from the application of the 
Convention, other international instruments, and national laws by allowing other OAS bodies to consult 
with the Court regarding their corresponding obligations.  
 
The Court's jurisdiction is limited; it may only hear cases where the state involved has ratified the ACHR 
and accepted the Court's optional jurisdiction . The Court has jurisdiction to interpret and apply the 
American Convention, the Inter-American Convention to Prevent and Punish Torture, the Protocol to the 
ACHR to Abolish the Death Penalty, and the Inter-American Convention on Forced Disappearance of 
Persons.  Regarding the Protocol of San Salvador, the Commission and, when applicable, the Court, will 
only hear individual petitions in relation to violations of its articles 8(a) (trade union rights) and 13 (right 
to education), and only if the violations are by action directly attributable to the State Party . In the case 
of the Convention of Belém do Pará, the Commission, and eventually the Court, may only hear individual 
petitions where complaints arise under article 7 (duties of the States) .  
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An individual may not independently bring forth a case to be considered by the Court.  Rather, any 
allegation of violation of human rights to the ISHR must be presented to the Commission first and go 
through its standard procedural requirements. Individuals do, however, have locus standi before the 
Court once the Commission has submitted their case to it. 
 
2. Procedural requirements for an individual complaint before the ISHR 

 
Regarding the presentation of individual complaints before the Commission, any person may file a 
petition or complaint before the Commission to report a violation of human rights, whether on his or 
her own behalf, on behalf of another, or on behalf of any group of persons or legally-recognized entities. 
A complaint may also be brought to the Commission by a non-governmental organization (hereinafter 
“NGO”), even without the victim’s consent. 
 
The individual petition must meet certain requirements established by article 28 of the Rules of 
Procedure of the Commission. Once submitted, the petition will enter the admissibility phase, during 
which it will be examined for completion of formal requirements and then transmitted to the 
respondent State so that the State may submit its observations. During this phase, additional 
submissions may be made by both parties. The Commission will then decide whether to admit the 
petition and open a “case” or to declare the petition to be inadmissible and file it.  
 
If a petition is declared admissible, the parties have three months to submit their arguments, after 
which time the Commission will try to reach an amicable settlement. If mediation is unsuccessful, the 
parties may submit additional arguments. The Commission will subsequently release a confidential 
report on the merits of the case to the State that indicates whether the State is found responsible for 
human rights violations. The State then has two months to comply with the recommendations made by 
the Commission. If the State does not comply within the allotted timeframe, the Commission has two 
options: release a final public report on the merits attributing the international responsibility for the 
human rights violations to the State, or submit the case to the Court within three months of releasing 
the confidential merits reports to the State. 
 
After the Court receives a submission by the Commission, victims have three additional months to 
present a separate submission with their petitions, arguments, and evidence. The State then has three 
months to present its arguments, after which time the Court may hold a public hearing to receive 
evidence and, finally, issue a judgment. The Court’s rulings are final and are not subject to appeal. 
However, if the parties disagree regarding the meaning or scope of the judgment, either party may 
request that the Court clarify its decision, so long as the request is made within 90 days from the date 
the original judgment was handed down. The Court will also monitor compliance with its judgments by 
reviewing periodic reports submitted by the State and contested by the victims and the Commission. 
Furthermore, the Commission may adopt precautionary measures in extremely grave and urgent cases 
where such measures are necessary to avoid irreparable damage to persons. Where such exigent 
circumstances exist, the Court may grant provisional measures both in cases already before it and, at the 
request of the Commission, in cases that have not yet reached it. 
 
Finally, and importantly, with the exception of the rules and procedures outlined above, persons of 
concern to the United Nations High Commissioner for Refugees (hereinafter “UNHCR”) are free to 
access the Inter-American System for the Protection of Human Rights. 
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3. The application of ISHR human rights standards to persons of concern to UNHCR 
 
a) Asylum and refugee protection 
 
The American Declaration includes the right of asylum in its article XXVII:  

Every person has the right, in case of pursuit not resulting from ordinary crimes, to seek and 
receive asylum in foreign territory, in accordance with the laws of each country and with 
international agreements. 

 
Article 22(7) (freedom of movement) of the American Convention includes the right of asylum:  

Every person has the right to seek and be granted asylum in a foreign territory, in accordance 
with the legislation of the state and international conventions, in the event he is being pursued 
for political offences or related common crimes. 

 
As previously observed, both the Declaration and the Convention include the right to seek and receive 
asylum. These were the first regional human rights instruments and, in the case of the Convention, the 
first instrument of a conventional character to contemplate this right. Furthermore, the Commission has 
interpreted article XXVII of the Declaration as requiring a dual criteria: "in accordance with the laws of 
each country and with international agreements". On this point, in order to define the content of the 
right of asylum, the Commission has rightly referred to the 1951 Convention Relating to the Status of 
Refugees (hereinafter “1951 Refugee Convention”) and its 1967 Protocol. However, it remains troubling 
that following the interpretation of the Commission, article XXVII of the Declarations seems to condition 
the violation of the right of asylum on its inclusion in national legislation and at the same time on being 
party to international instruments on the issue. This interpretation—when following the jurisprudence 
of the Commission—might negate the right of asylum and consequently undermine refugee protection 
in those countries that have no domestic legislation on the matter, and/or in respect to States that are 
not party to any international refugee instruments. These dual criteria might be interpreted differently 
under the American Convention since States do have the obligation under its article 1 and 2 to adopt 
legal measures or of any other nature for the effective exercise of the rights and freedoms enshrined in 
the Convention, including the right of asylum.  
 
In an effort to resolve this issue, it has been recommended that the Court issue an Advisory Opinion on 
the contemporary interpretation of the right to seek and receive asylum from a human rights 
perspective. Such an Advisory Opinion would give the Court the possibility to define the content and 
scope of the right of asylum in the Americas, by referring to the applicability of the 1951 Refugee 
Convention and its 1967 Protocol (lex specialis) as a means of reconciling article 22(7) of the American 
Convention with article XXVII of the Declaration. Article 29(b) of the Convention contemplates this 
possibility of interpreting the scope and content of the right of asylum as enshrined in the Convention 
with other instruments. Furthermore, in issues related to asylum and refugee protection, the 1951 
Refugee Convention and its 1967 Protocol have already been used as lex specialis within the doctrine 
and jurisprudence of the Commission in various cases. 
 
The Commission has also issued thematic and country reports on refugee issues (i.e. a report from 2000 
on the human rights situation of asylum seekers in the Canadian system) and has referred to refugees in 
special chapters of its annual reports (i.e. Annual Report 1998, Chapter VII, recommendation 10). Its 
2002 Terrorism and Human Rights report also includes a chapter on asylum and refugees. 
The Court has not yet heard a case directly related to asylum and refugee protection. One ruling, 
however, established that direct compensation for moral damages are owed to a victim’s next of kin 
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where they were forced to seek asylum in another country due to the moral and psychological 
consequences of the victim’s disappearance and death. 
The Court has also established in several cases that all internal organs within Member States that 
exercise functions of a substantially jurisdictional nature have the obligation to adopt decisions based on 
full respect for the guarantee of due process and the right to judicial protection contained in articles 8 
and 25 of the ACHR. This rule is applicable to both judicial and administrative procedures, and in 
situations in which a public rather than a judicial authority issues decisions that affect the determination 
of a person’s rights, which is undoubtedly applicable to irregular migrants, asylum seekers, and 
refugees. 
 
To that end, it would be interesting to consider whether the ISHR may need to determine whether the 
wordings used in the Declaration and the Convention, as regards to the right of asylum, actually entail 
the right to receive/be granted asylum from a human rights perspective as the subjective right of an 
individual, while States see it as a discretionary power given to them. Additionally, the ISHR could 
consider the applicability of the previously-mentioned standards established in articles 8 and 25 of the 
ACHR to the Member States’ procedures for determining an individual’s refugee status, since it involves 
the determination and effective exercise of the right of asylum. 
 
In its jurisprudence, the Court has also determined that the above-mentioned due process requirements 
also apply to administrative detention.  Like any other type of detention, to ensure that administrative 
detention is not arbitrary: i) the purpose of the measure must be compatible with the Convention; ii) the 
measures adopted must be appropriate to achieve the sought-after purpose; iii) the measures adopted 
must be necessary and/or absolutely essential to achieve the purpose, and any limitation of the right to 
personal liberty must be exceptional; and iv) the measures taken must be strictly proportionate to the 
purpose. Any restriction of liberty that does not comply with these requirements will be considered 
arbitrary and will thus violate article 7(3) of the Convention. Furthermore, the Court has established that 
States must consider alternatives to detention in any case, as detention should always be applied as a 
last resort measure following the assessment of the personal circumstances of the concerned person. 
 
b) Non-refoulement and prohibition of collective expulsion 
 
Article 22(8)(9) (freedom of movement) of the American Convention includes the principle of non-
refoulement and the prohibition of collective expulsions , respectively: 
 

8. In no case may an alien be deported or returned to a country, regardless of whether or not it 
is his country of origin, if in that country his right to life or personal freedom is in danger of 
being violated because of his race, nationality, religion, social status, or political opinions. 

 
9. The collective expulsion of aliens is prohibited. 

 
Furthermore, article 13(4), of the Inter-American Convention to Prevent and Punish Torture states:  

Extradition shall not be granted nor shall the person sought be returned when there are grounds 
to believe that his life is in danger, that he will be subjected to torture or to cruel, inhuman or 
degrading treatment, or that he will be tried by special or ad hoc courts in the requesting State. 

 
The Commission has taken up the issue of non-refoulement both in issuing decisions on merits and in 
granting several precautionary measures. In so doing, the Commission has indicated the ius cogens 
character of this principle, has also referred to article 33 of the 1951 Refugee Convention for its 
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interpretation and has reiterated that it “does not establish any geographical limitation to its existence”,  
emphasizing the extra-territorial nature of non-refoulement. The Commission has also asked States to 
respect due process rights in asylum claims, including the right to non-refoulement and the right to an 
asylum determination process (including a hearing) , even when the case is being examined at high sea. 
Bearing in mind the length of time involved for referring and litigating a case before the ISHR, it would 
be interesting to consider which would be its best mechanism to protect a refugee or and asylum seeker 
who is in imminent danger of refoulement and needs urgent protective action, either through a 
precautionary measure by the Commission or a provisional measure by the Court. 
 
Furthermore, the Court has declared that States Parties to the Convention should work collaboratively 
to prosecute and punish criminals accused of human rights violations committed in other Member 
States so as to eliminate impunity for such crimes.  It also affirmed that a State cannot grant direct or 
indirect protection to those accused of human rights crimes through the undue application of legal 
mechanisms that jeopardize the international obligations of the State. The Commission has also stated 
that, even if a person does not qualify for refugee status or is considered a danger to the security of a 
country, that person may not be removed to another country if, once there, his or her life or personal 
freedom would be in danger due to his or her race, nationality, religion, social status, or political 
opinions. Removal is also impermissible where there are grounds to believe that he or she would be in 
danger of being subjected to torture in the country to which he or she is being removed. 
 
Taking into account the broader and more generous wording of article 22(8) of the Convention, one 
might argue that in the Americas, the principle of non-refoulement is actually a right to non-
refoulement, applicable not only to refugees but also to aliens in general who might be at risk in case of 
expulsion or return to a country regardless of whether or not it is his/her country of origin. 
Nevertheless, the ISHR protection organs have not referred to this issue yet.  
 
c) Generalized violence and forced displacement 
 
In a continent with a long and generous tradition of asylum, it is not surprising that an attempt arose 
within the OAS as early as 1966 to adopt a regional convention on refugee issues. The Inter-American 
Juridical Committee was recommended to draft such a document, but a regional treaty was not 
adopted. However, due to the challenges posed by the humanitarian crises in Central America during 
the 70s and 80s, the Cartagena Declaration on Refugees was adopted in 1984, which is based on the 
doctrine developed by the Commission . The Cartagena Declaration broadens the definition or concept 
of a refugee to include: 
 

[P]ersons who have fled their country because their lives, safety or freedom have been 
threatened by generalized violence, foreign aggression, internal conflicts, massive violation of 
human rights or other circumstances which have seriously disturbed public order . 

 
Neither the Commission nor the Court has established a definition of “generalized violence”. However, 
the Court has issued several rulings that protect internally displaced persons (hereinafter “IDPs”) fleeing 
a context of generalized violence. In most cases, the Court has considered forced displacement to be a 
violation of article 22 (freedom of movement), because this article also protects the right to not be 
forcibly displaced within the territory of a State Party. The Court has also declared displacement that 
affects families and children to be in violation of article 17 (rights of the family) and article 19 (rights of 
children). All violations mentioned above should be interpreted in relation to article 1(1) of the ACHR. 
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The Court, following the UN Guiding Principles on Internal Displacement, has reaffirmed that the States’ 
obligation to protect the rights of IDPs carries with it the following duties: (a) to adopt measures of 
prevention; (b) to carry out an effective investigation of the supposed violation of those rights; and (c) to 
provide the necessary conditions for a dignified and safe return to their habitual place of residence or 
their voluntary resettlement  within the country from which they were displaced.  In carrying out such 
duties, the State must ensure the full participation of the IDPs in the planning and manner in which they 
should return or be reintegrated. 
 
Regarding Colombia’s specific situation of forced displacement generated by armed conflict, the Court 
has established that the vulnerability of IDPs is reinforced by their rural origin and that, generally, 
women, girls and boys, youths, and elderly persons are particularly vulnerable.  Displacement also 
generates a security crisis because the displaced become a new target for recruitment by paramilitary 
groups, drug traffickers, and guerrilla forces.  The significant negative effects of resettlement caused by 
forced displacement include: (a) loss of their land and homes, (b) marginalization, (c) destruction of the 
family unit, (d) unemployment, (e) deterioration of living conditions, (f) more illness and higher 
mortality, (g) loss of access to common property among the members of communities, (h) food 
insecurity, and (i) social disintegration, as well as impoverishment and accelerated deterioration of living 
conditions. The Commission has also issued multiple precautionary measures intended to protect IDPs in 
Colombia and other countries that echo the Court rulings previously discussed. 
 
Both in provisional measures and individual complaints, the Court has reiterated the importance of 
establishing special protection for the most vulnerable populations that are disproportionately affected 
by forced displacement, such as rural communities, African descendants, and indigenous peoples . 
 
In cases where displacement has affected indigenous populations, the Court has established that armed 
conflict causes unique and grave harm to indigenous families, as it forces them to abandon the 
communities and traditions that define their heritage. The Court found that forced displacement 
destroys the indigenous family’s cultural identity by totally eradicating any reference to the life that they 
had before the persecution, including their culture, language, and ancestral past. 
 
d) Economic, social and cultural rights 
 
Article 26 (progressive development) of the American Convention states that:  
 

The States Parties undertake to adopt measures, both internally and through international 
cooperation, especially those of an economic and technical nature, with a view to achieving 
progressively, by legislation or other appropriate means, the full realization of the rights implicit 
in the economic, social, educational, scientific, and cultural standards set forth in the Charter of 
the Organization of American States as amended by the Protocol of Buenos Aires. 

 
The Protocol of San Salvador, which covers economic, social, and cultural rights, was adopted in 1988, 
but there are strict procedural limitations to the judicial enforceability of individual complaints under 
this agreement.  Furthermore, there is an inclination of the Convention to protect other individual rights 
such as the right to life, integrity, security and personal freedom.  Because of these factors, and 
combined with Latin America’s political context, there exists a far larger body of case law protecting civil 
and political rights than there exist decisions based on economic, social, and cultural rights. However, 
both the Court and the Commission have started to develop standards on this matter in their recent 
jurisprudence and doctrine.  
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In its Advisory Opinion on the Juridical Condition and Rights of the Undocumented Migrants, the Court 
has affirmed that States are:  

[O]bliged to respect and ensure the labor human rights of all workers, irrespective of their status 
as nationals or aliens, and not to tolerate situations of discrimination that prejudice the latter in 
the employment relationships established between individuals (employer-worker). The State 
should not allow private employers to violate the rights of workers, or the contractual 
relationship to violate minimum international standards.   

 
The Court has also stated that undocumented migrant workers (who may be potential asylum seekers or 
persons in need of protection) are in a vulnerable situation and are prone to being discriminated 
against, and possess the same labor rights as nationals. States must take all necessary measures to 
ensure that such rights are recognized and guaranteed in practice, allowing workers the appropriate 
means of exercising them.  Although the Opinion does not specifically mention asylum seekers, 
refugees, or other persons of concern to UNHCR, it is plausible that these standards are applicable by 
analogy. 
 
In its Advisory Opinion on the Juridical Condition and Human Rights of the Child, and in accordance with 
the Convention on the Rights of the Child and the American Convention, the Court also established that 
every child, without distinction, should enjoy the rights to education and health, among other social 
rights. It also reiterated the importance of special protection for particularly vulnerable children, such as 
unaccompanied minors in mixed flows, child asylum seekers, and refugee children. 
 
Additionally, in relation to IDPs, the Commission has established that populations forced to move from 
their lands, including indigenous groups, will suffer violations to economic, social, and cultural rights, 
such as the right to education of displaced children and public health. 
 
e) The right to nationality 
 
Regarding the right to nationality of migrants or refugee children, the Court has held that States have 
the obligation to ensure this fundamental principle to its citizens and to any foreigner within its territory 
without discrimination based on regular or irregular residence, nationality, race, gender, or any other 
cause.  The Court also considered that, when the State’s law grants nationality based on ius soli, the 
State should follow this principle in all instances.  It also stated that:  
 
(a) The migratory status of a person cannot be a condition for the State to grant nationality, because 

migratory status can never constitute a justification for depriving a person of the right to nationality 
or the enjoyment and exercise of his rights;  
 

(b) The migratory status of a person is not transmitted to the children, and; 
 
(c) The fact that a person has been born on the territory of a State is the only fact that needs to be 
proved for the acquisition of nationality, in the case of those persons who would not have the right to 
another nationality if they did not acquire that of the State where they were born. 
 
Regional Legal Unit of the Americas Bureau 
UNHCR/ACNUR, May 2011 
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Annex III – List of international and regional treaties  
 
The following international and regional treaties, conventions, and instruments were referenced 
throughout the Colloquium, either during the formal interventions or discussion sessions:   
 
International Treaties, Conventions and Instruments:   
UN General Assembly, Convention relating to the Status of Refugees, 28 July 1951, United Nations, 
Treaty Series vol. 189, p. 137 
 http://www.unhcr.org/3b66c2aa10.html  
 
UN General Assembly, Protocol relating to the Status of Refugees, 16 December 1966, A/RES/2198 
http://www.unhcr.org/refworld/docid/3b00f1cc50.html 
 
UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty 
Series, vol. 1577, p. 3 
http://www.unhcr.org/refworld/docid/3ae6b38f0.html  
 
UN General Assembly, Convention on the Rights of Persons with Disabilities, 13 December 2006, 
A/RES/61/106, Annex I 
http://www.unhcr.org/refworld/docid/4680cd212.html  
 
UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United 
Nations, Treaty Series, vol. 999, p. 171 
http://www.unhcr.org/refworld/docid/3ae6b3aa0.html  
 
UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 
1966, United Nations, Treaty Series, vol. 993, p. 3 
http://www.unhcr.org/refworld/docid/3ae6b36c0.html  
 
UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14 
December 1950, A/RES/428(V)  
http://www.unhcr.org/refworld/docid/3ae6b3628.html  
 
UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III) 
http://www.unhcr.org/refworld/docid/3ae6b3712c.html  
 
United Nations Economic and Social Council, Guiding Principles on Internal Displacement, 22 July 1998, 
E/CN.4/1998/53/Add.2 
http://www.unhcr.org/refworld/docid/3c3da07f7.html  
 
African System 
Organization of African Unity, African Charter on Human and Peoples' Rights ("Banjul Charter"), 27 June 
1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982) 
http://www.unhcr.org/refworld/docid/3ae6b3630.html  
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Organization of African Unity, Convention Governing the Specific Aspects of Refugee Problems in Africa 
("OAU Convention"), 10 September 1969, 1001 U.N.T.S. 45 
http://www.unhcr.org/refworld/docid/3ae6b36018.html  
 
Organization of African Unity, Protocol to the African Charter on Human and People's Rights on the 
Establishment of an African Court on Human and People's Rights, 10 June 1998 
http://www.unhcr.org/refworld/docid/3f4b19c14.html  
 
Economic Community of West African States, Protocol A/SP1/12/01 on Democracy and Good 
Governance, Supplementary to the Protocol relating to the Mechanism for Conflict Prevention, 
Management, Resolution, Peacekeeping and Security, December 2001   
http://www.comm.ecowas.int/sec/en/protocoles/Protocol%20on%20good-governance-and-democracy-
rev-5EN.pdf  
 
Economic Community of West African States, Supplementary Protocol A/SP.1/01/05 amending the 
Preamble and Articles 1, 2, 9 and 30 of Protocol A/P.1/7/91 relating to the Community Court of Justice 
and Article 4 Paragraph 1 of the English version of said Protocol, 19 January 2005 
http://www.courtecowas.org/site/index.php?option=com_wrapper&view=wrapper&Itemid=33&lang=e
n 
 
African Union, African Union Convention for the Protection and Assistance of Internally Displaced 
Persons in Africa ("Kampala Convention"), 22 October 2009 
http://www.unhcr.org/refworld/docid/4ae572d82.html 
 
Southern African Development Community, Protocol on Tribunal and the Rules of Procedure Thereof 
http://www.sadc.int/key-documents/protocols/protocol-on-tribunal-and-rules-of-procedure-thereof/  
 
European System  
Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms (as 
amended by Protocols Nos. 11 and 14), 4 November 1950, ETS 5  
http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/ENG_CONV.pdf 
 
Council of Europe, Registry of the Court, Rules of the Court, 1 April 2011 
http://www.echr.coe.int/NR/rdonlyres/6AC1A02E-9A3C-4E06-94EF-
E0BD377731DA/0/REGLEMENT_EN_Avril2011.pdf 
 
Council of Europe, European Social Charter (Revised), 3 May 1996, ETS 163 
http://www.unhcr.org/refworld/docid/3ae6b3678.html  
 
Additional Protocol to the European Social Charter Providing for a System of Collective Complaints, 9  
November 1995, CETS 158 
http://conventions.coe.int/Treaty/en/Treaties/Html/158.htm 
 
European Union, Council of the European Union, Council Directive 2004/83/EC of 29 April 2004 on 
Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as 
Refugees or as Persons Who Otherwise Need International Protection and the Content of the Protection 
Granted, 19 May 2004, 2004/83/EC 
http://www.unhcr.org/refworld/docid/4157e75e4.html  
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Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for 
determining the Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0343:en:NOT  
 
Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, signed at Lisbon, 13 December 2007 
http://eur-lex.europa.eu/JOHtml.do?uri=OJ:C:2007:306:SOM:EN:HTML  
 
European Union, Charter of Fundamental Rights of the European Union, 14 December 2007, Official 
Journal of the European Union, 14 December 2007 (2007/C 303/1) 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2007:303:0001:0016:EN:PDF 
 
Inter-American System  
Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in Central 
America, Mexico and Panama, 22 November 1984 
http://www.unhcr.org/refworld/docid/3ae6b36ec.html  
 
Inter-American Court of Human Rights, Rules of Procedure of the Inter-American Court of Human Rights, 
Ordinary Period of Sessions, held from November 16 to 25, 2000, and partially amended by the Court 
during its LXXXII Ordinary Period of Sessions, held from January 19 to 31, 2009 
http://www.cidh.org/basicos/english/basic20.RulesCourt.pdf  
Inter-American Commission on Human Rights, Rules of Procedure, approved by the Commission at 
its 137th regular period of sessions, held from October 28 to November 13, 2009 
http://www.cidh.oas.org/Basicos/English/Basic18.RulesOfProcedureIACHR.htm 

Mexico Declaration and Plan of Action to Strengthen International Protection of Refugees in Latin 
America, 16 November 2004 
http://www.unhcr.org/refworld/docid/424bf6914.html  
 
Organization of American States, American Convention on Human Rights, "Pact of San Jose", Costa Rica, 
22 November 1969 
http://www.unhcr.org/refworld/docid/3ae6b36510.html  
 
Organization of American States, Additional Protocol to the American Convention on Human Rights in 
the Area of Economic, Social and Cultural Rights ("Protocol of San Salvador"), 16 November 1999, A-52 
http://www.unhcr.org/refworld/docid/3ae6b3b90.html  
  
Organization of American States, Charter of the Organisation of American States, 30 April 1948 
http://www.unhcr.org/refworld/docid/3ae6b3624.html  
 
San José Declaration on Refugees and Displaced Persons, 7 December 1994 
http://www.unhcr.org/refworld/docid/4a54bc3fd.html 
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