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source of rights and as an interpretative rool, Undoubtedly the most intriguing and signifi-
cant, if rather elusive, development is the idea of a degree of solidarity between nationals
of the Member Suates. And ver predictably, these developments have been measured and
their Limits apparent. This is no more so than in three areas-- access Lo welfare and other
public beuefits, uccessian of new Member Staies, and expulsions — each of which demon-
serates the continued tension between what are perceived to be legitimate und pressing
interests of the Member Sttes, and the realisation of the full legal porential of the ncmna_u.p
of EU citizenship, Should one be disappointed in the progress that has been made in the
first decade of EU citizenship? 1 would suggest a somewhat more realistic response. A
degree of disappointment may certainly be justitied, but should be combined both with an
appreciation of the positive developmients that have been seen, and with a reabistic under-
standing that the development of ELUJ citizenship was always bound 10 be a conested and
gradual process.

CHAPTER 6

DISCRIMINATORY DENATIONALISATIONS BASED
ON ETHNIC ORIGIN: THE DARK LEGACY OF EX
ART 19 OF THE GREEK NATIONALITY CODE

Nicholas Sifaropoulos*

Nationality in international law has been established as *a legal bond having as its basis a
social fact of attachment, a genuine connection of existence, interests and sentiments,
together with the existeuce of reciprocal rights and duties’.! Following the 1948 Universal
Declaration of Human Rights (Art 15}, the right to u nationality has been expressly
recognised and established as a human right in international law. Greek jurisprodence has
rightly reeognised it as ‘a fundamental civil right’ which is direetly connected with a
vumber of other rights and legal relations ‘requiring stability and security par excellence’.?
Like: most human rights, the right to a naiionality is also subject to lawful limitations
through denationalisation (involuntary loss of nationality), especially in cases where
vital interests of the country of nationality are harmed by a national’s conduct inside or
outsicle of this country. This right though of state reaction/defence has been timited by
conlemporary international and especially European nationality and human rights law.®

Ex Art 9 of the Greek Nationality Code (GNUC, Legistative Decree (Law) 3370/ 1955
was a provision applied from 1955 until 1998, It provided for the denationalisation of
‘citizens of different [non-Greek] descent’ (‘alloyenis’, as opposed 1o ‘omoyenis’, thar
15, *of the same |[Greck] descent’) who left Greece ‘with no intent to return’. [t was a
provision that followed a long relevant historico-legal tradition i Grecce by which this
relatively young {1832-) state attempted to rid itself of 2 host of members of ethnic or
‘politico-ideological’ groups viewed by the state as dangerous to the country’s wished-for
homogeneity, or even its territorial integrity,

The end result of ex Art 19 GNC was the denationalisation [rom 1955 w0 1998 of
60,004 Greeks ‘of different descent” {alioyenis’) and the consequent creation of a signifi-

*  The law is stated as at 10 November 2004, An earier version of this chaprer was published in
6 European Journal of Migraton and Law, pp 205-23. All views expressed herein are strictly
personal and bind solely the author.

I Internativnal Court of Justice, Netiehoim Case (second phase), Judgment of 6 Aprid 1953, (€7 Heports
1955, p 4, at 23, See also Arl 2a of the 1997 Europcan Convention on Nadonality {£78 Fo6i:
" “natonaliy” means the legal bond between a person and a State and does not indicate the
persati’s ethnic ongin’,

2 Greek Counedl of State (Supreme Administrative Court) judgments 123372002, 1237,/2002,
wwwidsanergr {in Greek),

3 Seceg ESW.:BRB_ Convention on Nationality, E1S No. 166, signed but not as yer ratified
by Greeee), Art 7, infra.

4+ On 10 November 2004 a new Nationality Cade entered into force [Law 328472004 that
abrogated Legislative Decree 337071955 and mainly codified the: existing nationality legislation,
Art 19 of the 1955 Nationality Gode was abolished iu 1998 by Law 2623/ 1998,
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caut number of stateless persons. The averwhelming majority of these persons were
.OH,..nnWm of Turkish origin (officially recognised by the Greek swate as belonging o the
‘Musbim minority’) who used 10 live, or still live as stateless persons, in the region of
western Thrace {north-eastern Greece) and who were originally protected by the 1923
Lausanne Peace Treaty. As shown in this chapter, ex Art 19 GNC was an overdy racially/
ethnically discriminatory provision and the relevant stale practce violated the peremptary
rule of international law regarding cthnic/racial equality, thus entailing Greece’s inter-
w_mmcum.‘_ responsibility. At the same time, it gave mise to a number of serious violations of
nternational and European human rights and nationality law

The denatienalisation practice based on ex Ant 19 GNC is not to bie viewed as *a maner
ol the past’ since 1 actually ended as late as 1998, It has had complex, long-lasting
negative efleets on, infer alia, the ethnic {traditional) mimarity populations and the relevant
won& societics. At the same time, it contributed o the persistence of 4 central state mental-
Ity aiming, in eftect, at the exclusion of 'the ethnically other’ from modern Greek soticty.
,:oi.nc.na this aim has been proved futile by the existence of neo-minorities af alicn
wmigrants who, especially since the early 1990s, have wansformed Greece into a ds facts
multi-ethnic nation.” ,

.._.er present chapter focuses on ex Art 19 GNC, viewing it as a test case that may
provide an analysis of the pesition of cthaic minorides in Greek nationality law and
practice, especially through the discriminatory use of the dichotemy between ‘omoyvnis’
and “alloyenis” Greek natonals. I also attempts 1o paint to some of the major relevant
issues that have arisen from this arbitrary denationalisation strategy in the context of
contemporary international and European human rights and nationality law:

AN OVERVIEW OF ETHNIC AND RELIGIOUS MINORITIES IN GREECE

The traditional, large ethmic minority groups in Greeee {whose current population i
Il millien] Lave been those of Turkish origin, Pomaks and Roma {all three representing
the "Muslim mincrity’ in Greece, protecied by the 1923 Lausanne Peace Treawy]. The
Turkish minority has been the biggest part of the *Musli minority” in western Thrace
{north-eastern Greece). Smaller ethnic groups in Greece consist of citizens who identify
themnselves as “Vlachs’, *Arvanites’ {eentral and northern Greece) and ‘Slavomacedonians'
morth-western Greece), Moreaver, Roma are found in western Thrace but ure alss scat-
tered all over the country, Official records scem to exist only with regard 1o the “Musiim
minority’ in Thrace, cstimated ar H10,000." Unofficial estimates of Roma refer w0

3 See Sitaropoulos, N, f wgrativn Law and M.
Publistiers.

6 See UN Human Rights Commillee, hitial Report of Greee [submitted wnder Avt 40 of the Covena
ACCPE]], UN Do CCPR/C/GRC7 2004/ 1,15 bﬂ:.z mcom. para 898: ‘It is nu:nam.ﬁa that z.__.m
?—EE,.._ minority of Thrace numbers 100,000 oul of a total of 362,000 inhabitants of this
ared, de 29 per cent of the lucal population and 0.99 per cent of the total population of
Gieeee of 10,62 million.” According to the same Report, the above *Muslim minerty’ ‘consists
ol three groups whose members are of Turkish ongin (50 per ceut of the minosity popula-
ton), Pomnaks, a native population that speaks a Slavic dialect and espoused Islam dunng
O:DE.E] ruie (35 per eent of the minorily) and Roma {15 per cent of the minority popula-
uun)’, thid para 844,

b Gireeee, 20003, Athens: Ant. N Sakkoulas

3
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uumber of 250,000, However, Greece has become even more of a multi-ethnic soclery
since the early 1990s with the inflow of large numbers of alien immigrants particularty
from neighbouring Balkan and eastern European countries,

Throughout the twentieth century the existence of ethnic minorities was viewed by the
Grevk state as a taboo subject with ‘dangerous implications’ for its ethnic and tesritorial
integrity. It is characteristic that Greek courts in the 1990s rejected an application for the
registration of a non-profit association made up of Greeks claiming to be of “Macedonian
ethnic origin’ at the town of Florina {north-western Greece). The courts ‘discerned an
intention on the part of the {above association’s] founders (o undermine Greek territorial
integrity’ and found that ‘the promotion af the idea that there is 2 Macedonian minority in
Gireece . .. is contrary to the country’s national interest and consequently contrary to
law’ " The European Court of Human Rights found, in this case, that there was a violation
by Greece of Art 11 ECHR {freedorm of association),

The treatment accorded by Greece to her ethnic minoritics may not be dissociated from
her stance sis-g-vis her religious minorities (16 the extent that this technical differentiation is
applicable), given that religion has been a major, if not the most important, ‘nation-
building” element in the country. This has been one of the main reasons why the Turkish
minority has been recognised by the Greek state solely as a religious (‘Muslim’} mincrity.
Eastern Christian Orthodoxy is the religion of the vast majority {(approximaiely and nom-
inally 90 per cent) of Greece’s population. There are no relevant official data, but it is
estimated that, among other religious minorities, Old Calendarists account for 4pproxi-
mately 500,000, Muslims {excluding the legal and illegal economic immigrants, mainly
Albanians, who may rcach one million) number around 100,000, Jehovah's Witnesses
50,000, Greek Catholics 50,000, Protestants 30,000 and Jews 5,000,

The “prevailing religion” in Greece, according to its Constitution: from 1822° ta

7 Sec Council of Burope, (Mlice of the Commissioner for Human Rigls, Report by Mr Alvar
Gil-Robles on his Visit 0 the Hellenic Republic, 2-5 June 2002, Doc CommDH{2002)5, Strasbowrg,
§7 July 2002, paras 19-27, ECRI, Second Report on Greece, Doc CRI (2000) 32, Strasbourg,
Counci of Europe, 27 June 2000, passin; and BECRI, Thind Report on Greeee, Doc CRI (2004) 24,
Strushourg, Council of Europe, 08 june 2KM, passin. See also UN Committee on Economic,
Social and Culrural Righes, Concluding Observations on the hitiol Report Submisted by Greece, UN Doc
EAC12/1/Add 97, 14 May 2004, para 10 where the above UN Committee expressed its can-
cern that “there is only one officially recognized minority in Greece, whereas there are other
ethnic groups sceking that status’.

8 Bee Case of Sufiropoutos and others v Greece, judgment of the ECHHR, 10 July 1998, Reports 1998V,
puras 10 and 11 s fine. On 19 December 2003 the Florina First Instance Gourt {Judgment 243/
2003 in Greek at wwwkeinogr [news caiegory]) has anew rejected the above application and
rclused, in fuct, to comply wath the above judgment of the ECtHR, The case is currenthy
pending before an appeal court. The Comminee of Ministers of the Council of Europc con-
cluded the supervision of this judgment’s exccution by Greece (Art 46, para 2 ECHR) by
Resolutdon DH{2000)99 (www.coe.int/cm), taking into account, inter elia, the assurances provaded
by the Greek government that, given the direct effect of the judgments of the ECtHR, in Greek
Law, ‘the Greek courts would not fail to prevent the kind of judicial error that was at the ongin of
the violation found in this case’, In this cantext, see also UN Human Rights Commitiee, Conclud-
wng Observations {on the mikal report submitied by Gresce), 1IN Doc CCPR/CO/83/GRC, 31 March
2005, para 20: *[T]he Commiltee notes with concern the apparent unwillingness of the [Greek]
goverurent to allow any private groups or associations to use associational names that include
the appeliation “Turk” or “Macedonian”, based upon (he statc party's assertion that therc are no
cthnic, religious or linguistic minorities in Greece other than Lu:w__._dm in Thrace’,

5 1822 Constitution, Art a.
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date" remains ‘that of the Eastern Orthodax Church of Christ”." So far the Greek state
.rmu. fut managed to break this bond with the Church, thus representing an ‘ethnic nation’,
T contrast o civic nations’, for which religion, that is, Eastern Orthodox Christianity, has
been its ethnicity liunus test. As a consequence, Greece remains today a ‘problematic
secular state,”” since an effective separation of Church and State has not yer taken place,
either in law or in fact. This has undoubtedly contributed ta the prescrvation of a general
state intolerance #fs-a-vis religious, even Chliristian, minorities,'® particularly compounded
where these religious minorities coincide with ethnic minorides, as in the case of e
Turkish (‘Mushm®) minority in western Thrace.

GREEK NATIONALITY LAW AND THE IMPORTANCE
OF GREEK DESCENT

Greek nationality law is Lased on the Greek Nationality Code (GNC, Law 3284/2004),
"The fundamental principle of the GNG is thag Greck nationality is acquired automaticatly,
upon birth, by the child of a Greek national (man or woman) (s sanguinis’, Art 1.1 OZDW,
fus sangunis has prevailed in Greek law since the inception of modern Greek statehood
(since the Constitution of 1827, Arr 5c}. It is 1o be noted that the prevalence of s Sangutns
was Justified by the drafters of the 1955 GNC (onn which the 2004 GNC is based) by the
?nﬁ. that ‘a part of Grecks migrate |and consequently fur sanguinis] contribute(s] ta the
mautenance of the bond between these migrants and their descendants with the home-
country’.” The prevalence of the role of jus sanguinis in modern Greek nationality faw may
thus be viewed as a direct corollary of the fact that throughaut the largest part of the
.Hs.n:mﬁr century, Greece was a migrant-sending state that could not afford to keep ont of
16 nationality ambit second-generation Greek emigrants.'?

,Icswncnn_ Art 1.2 GNC has also introduced the ius soli rule, providing that Greek
natienality may be acquired upon birth by any person born on Greek territory, on

10 2001 Constivaton, Art 3.1,

L ,_ he fundamental legal principles endhirined in the Greek Constitution as resolutions of the
TE_::EUE of the Hellencs' are thercin, according to the consituzional prearmble, ‘fi]n the
name of the Holy and Gonsubstantial and lndivisible Trinity”. Sec also Kolinpoules, |S and
Veremis, TM, Greece — The Aodern Sequel — from 1831 1o the Fresent, 2002, London: Hurst & Co,
pp 141 -5l and 299-62; Pollis, A, ‘Greek national identity: religions minorities, rights anel
European norms' {1992} 10 Journal of Modern Greek Studies, pp 171-05; Pallis, A, ‘Eastern
arthodoxy and human nghts® (1 933) 15 Human Rights Quarterty (HEL)), pp 339-56; Pollis, A,
The state, 1he law, and human rights in modern Greece’ (1987) 8 HROY, pp 587 614, s
o911, Cm Co::._.:mmmc: on Becurity and Co-operation in Europe, Commission Hearing,
tgﬁa_kﬁg..a Creece: 4 Snapshot of the Cradie of Democracy, Washingion DG, 20 June 2002,

 lranseript mn..mnmv_n through www.esce.gov, passim, esp. testumony of A Pollis.

12 ¥ollis, A, "Greece: a problematic secular state’, in Christopoulos, I {ed) Legal f5sues of Redigious
053..&.« i Greece, 1999 Achens: Kruiki {in Greck), pp 165-97: Sotirelis, G, *The Staw-Church

" Mm_umﬂ.n:csm .::.m revision that never waok place’, ibid ar 19-79.

e, mier alw, Case of the Canea Catholic Church v G “CtHR : :
Repois 1008 N mﬂwﬁu. eece ECtHR, Judgment of 16 Decemnber 19497,

14 r..:_.cmcmEJ_ report of Legislative Decree 3370/1955 in Matzouranis, YK and Sinailis, LI {eds)
Greek Naianatity — Coliestion of Loreck Natwnality Legisiation, 1982, Athens: Ant. N Sakkoulas
Publishers, pp 11213 jin Greek). On Greek nanonality law see also Pupassiopi-Passia, Z

. Mationaluy Law, 6th edn, 2008, Athens: Thessaloniki, Sakkoulus (in Greek). '

13 The metamorphosis of Greece inta an immigrant-receiving state in the 1950 {see Sitaropoulos, N
ap ctf) should lead (0 an upgrading of the fus wéf rule i Greek nationality law in the near future.

B (.
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condilion that they do not acquire upon their birth a foreign nationality, or if they are of
‘unknown nationality’, that is, they are de facto or de iure stateless. The aim of this wccmEmE..«
pravision was the avoidance or reduction of statelessness in cases of persons born in
Greece.™ Nonetheless, although Greece has ratified the 1954 UN Convention relating ta
the status of stateless persons’” (Law [39/1975), it has not as yet ratified the 1961 UN
Convention on the reduction of statelessness.”® The belated ratification of the 1954 UN
Convention and the avoidance of being bound by the 1961 UN Convention are probably
related w0 ex Art 19 GNC (see infr) and its incompatibitity with these UN treaties. None-
theless, after the abolition of Art 19 GNC in 1998 it is barder to explain, let alone jusafy,
the refuctance of Greece to abide by the rutes of the 1961 UN Convention.

OF crucial relevance to the subject matter of this paper is the establishment in Greek
nationality law of the distinction between nationals of ‘the same [Greek] descent’ {omopenzs”)
and nationals of ‘foreign fnon-Greek| descent’ (‘aflppenis”)."” These socio-legal concepts are
inherenty intricate and impossible to subject to any coherent, objective definition, let
alone interpretation. Consequently, they have remained undefined by Greek legislation,
albeit widely and rather arbiuarily applied by the Greek legislator and the administration,

The established legal doctrine in Greece has accepted thart ‘omgyenis’ means an abien
who lives abroad and ‘is linked with the Greek nation usually by a comumon language and
religion, common traditons and above all common Greek national consciousness’.” In
naturalisation practice the assessment of ‘Greek national consciousness’ is usually
grounded in facts such as the ‘participation of an alien who is abroad in Greek associ-
ations, thé provision of support to Greeks abroad or the participation in events abroad of
nationat importance’.?* Alicns however should also be regarded as ‘omoyenis’ if they reside
in Greece and have been mtegrated into Greek society.™ Inevitably, the ‘national con-
scicusness’ element of ‘smopenty’, being subject to no objective assessment, has not been
consistently applied in Greek nationality law. On many occasions Greek legislation has
regarded aliens ay ‘omoyents’ an the basis of their srclo sensu racial/ethnic origms, that is,
their descent from Greek nationals alone.™ However, the preferential treatment that the
characterisation of a person as ‘omgyenss’ entails in Greek nadonality law (especially as
regards the conditions of naturalisation) and the occasional use of stricia sensu racial/ethnic
criteria by Greece in this characterisation process, may be argued to contravene con-
temporary fundamental principles of equality irrespective of racial or ethnic grounds.*

16 Matzouranis, YK and Smailis, LP (eds), op cit. p. 113. See also Razakis, CL., ‘Nationality law
in Greeee’, m Hansen, R and Weil, P {eds] Towards ¢ European Nationabity, 2001, Houndmills:
Palgruve, pp 17392, esp 18690,

17 360 UNTRLLT.

18 989 LNTS 175,

1 "Uhis rare distinction alsa exists i Israeli nationaldity law:

M) Papassiopi-Passia, 7, Netnality Law, op cit, n 14 p 34,

2] Papassiopi-Passia, Z ap cit, n 14, p 34. _ . ) ) o )

22 See Voulgaris, I, "The distinction between ‘omapents’ and ‘alloyerniy’ and its cffect on acquisition of
Greek navonality’, Armencpoulos, p 1360 (in Greek),

23 Papassiopi-Passia, £ op cat,n 14, p 35. ) ) ] o

24 The 2004 GNC {Art 10) characteristically provides for a swifi naturalisation procedure for
“emayenis’ alicns living abroad without explicity requiring any objective test for verifying the
existence ol any bond with Greece, as opposed 10 ‘affwents’ aliens who apply m.m:. naturalisation.
In the latter cases the law requires, in principle, the abens’ legal residence in m-w.nnnm fur at least
ten years and an *adequate knowledge of rreek language, history and culture’ (Art 5, para 2 of
the 2004 GNCZ).
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:H.n non-existence of a definition of ‘omoyents’ in Greek legislation has jed 1o a SETI0UY
nw:mﬁwob m theory and in practice and has provided the Greek state with an undul ‘\EE -
msnamzcz_. equalling, in effect, arbitrariness, in the area of rationality, and conse Wn::...,
unmmigrauon, law. For example, Arg 1, paras 2-3 of Law 279072000 on .,_,2_.:.:5 uma v.
_?.o_.: the ._..x-CmmW (now busically incorporated in Art 15, para 2 of the m.cc._. Dﬂﬂ ﬁ&
,ﬁm,»\ 20043) _Eu provided that “smeyenis’ from the ex-USSR may be granted Greek :w“.woﬂw*.
ality afrer Jﬂ&.:m. been cxamined by a special three-member committee consistin f
members of the competent Greek cotisulate. According to the same provisions, the me M
ute of .?.EMQE\,V that is, Greek descent, may be athrmed by the above ncﬁudm:nn. S_M..M_ M.H
My take o account ‘any kind of evidence that the applicant may produce mb_& i r.
which the existence of the above attribute may be presumed’. © ' ) i

On the other hand, there also vxists in Greek nationality baw the notion of ‘atloyenis’. Thi
category n.p,u:ﬂtlmnm aliens of non-Greek descent as well as Greek nationals of M:_._,m.” g _M
;nu,ﬁnsﬁ Iuis ﬂ,wn latier group that was actually argeted by ex Art 19 GNC. There have MMME
,Hs_c. tdjor prisms through which the notion of ‘alioyenis’ has been micrpreted ,::w first
Sa:,,nn;v_ followed hy Greek starutory legislation, defined “alluyenis’ an w stricts R,E: q.-ni...”\u
nm_.:.:n m.wo_._na (descent from non-Greek nationals). The second prism, followed #.. the
?E.o,_._mrﬂ.% OGEE:E.W {a state organ in the Interior Ministry providing z.ﬁ Interior 7“‘. ! .:..
ter _i_:._ binding opiniuns on applications for the acquisitian of nationality), ground n_:nﬁw
nouon of “alfgyenis® in the lack of the aforementioned ‘Greek natjopal coaznmvmﬁm“,mm ;

H.__n use of the vague rterm ‘Greek nationa) consciousness’ in Greek nationality law,
nw_uan_m&v_. in En,nm.ﬂwm of *aflgyenis’, has had negative effiers, as shown below upon MF.:._W
bers of n:._.En minenty groups and consequently on inter-ethnic relations E_Qﬁnna Th
<wm,.:m:.nmm is due 1o the fact (hat the above term coutains the inherently subjective .s.sn .
of matonal consciowsness’. The use of such terms may not he Emmana_ as hei o
wcsmu:.EQ with Eﬁa:mnca& law that demands objectiviry and nn:\mb; in issues F”_.ME
ing 1o nmmcu&maﬁz This is also prescribed by European human 1,@:;%_@5 mnnowwb ww.
which Fm._%w:o"_ affecting buman rights should always meet the E:aﬁdns_ﬁm._ .ﬁcs%ﬂmim
of accessibiliry, precision and foreseeabiling® despite the fact that the granting om. amncnm_”.,

25 In 1998 one in three prrsons wha acui ; i i
1611 thzec 1 acquired Greek nationality were citizens ol the ex-L'S8
wc %_”.w_”p ,,_Mhma“ H_m.,ﬁ_mﬁ ._€wﬁgw eﬂ Social Canditions, Theme 3 ..,ﬁmeww w_,hwﬁﬁmwﬂm_wmwmmn
2 On the by, riainty of the dichotomy of omopenss — alloyenis see also bap: asiou, CH,
__.”MW.“H h“v:m_._ﬁ._zom.uwa_.énn: vravperss’ and “wllpends’ in the :r.sw ZMEDH:F_”“ m_._uunﬂm.ﬂwmwymcfmmww
pkaion, 211, (in _.,...?.nmw Karainis, G, ‘Discours d'introduction in m.\:-o_unx: Q:E,_Hﬁaoz
.GEEM.OL.M..M._.. through qusm‘ The Protection of National Minorities by their Kin-Siate, 2002, Strasbour
b urope, S ;i : ‘Greek stz icy from irre i :
N ,roE?.nQ.:me wm:: M_Mwm:..“::_ww h.w.w“_ m_mzw, ﬂw&cﬁm. M, 'Greek state policy from ‘irredendsm’ 1o
m»_w Tm_umua._ohu_.m,m..ﬁ:. £ wid, pp 37-8, . ,
.___.MMWM“ _hw_m.wm, MMQM___“M_WN %%nr_:ﬂ._: in Enﬂuuﬁbﬁ.ﬂ PNM second phare), Judgment of 6 April 1955, /1C7
) 15 p AL G, onality, and the relation b tween a eitizen and the State o which he ¢ o
NWM%W_L“M; w_n,ﬂcwmu:mr 2 character that they demand certainty . . . There must Mn ofm.uwmw_hm. MM_HW
s Ecwc_.ﬁMnr_Nuﬁ ._nm._w ;H.mmnx_mﬁ,:n..u_n and recognition of the statys’, Thesame thesis has been unmm.un&,
b ! vmell ol State, judgments 1233/2002, 12357/2009 : I y
2 See, eg Sunday Tanes v UK, LCIHR. 1 pri o 18 Seri £oA Qreek)
x: tay Tam , {26 April 1979, para 48 Seri
Bulgana, ECHHR judgment of 20 ,E_H: ,xmw_mi b i e i 1o
i, s B - Judgment ¢ w2002, paras 119 24 (wwwechrcocintt, It is als
?MM_ M—”,..cwm_.—h .U_E_M abo nz..&_arnn elarity and precision as two basic characterisies _.WE nwhwmnmm
gt :_w_y. Eﬂwﬂﬂﬂ .HMJ_M. M....—:&EEE E_.nnnem..u. 5o Lhat, where the directive is intended 10
: ghs I . Persons concerned can aseeriain the full exte " their r
HMMM ,M“Mn mwwﬂo%_."._w.mwwﬂx ....M thera before the narional courts’ — wnﬁ ﬁ.aqaﬁawﬂhﬁ% wﬁwﬁﬂwﬂw
3 ¢ - [} . v ¥ :
o » Judgment of 20 May 1492, fumpean Court Reports 1992, p 103265,
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ity {naturalisation; rests, in principle, within the domestic jurisdiction (discretion) of the
state concerned.” The (non) atwribution of Greek nationality on the basis of such nebulous
terms, let alone s#ricte sensy racial/ethnic origin, may not be regarded as lawful, especially
given the fact that negadve naturalisation decisions by the administratdon are not required

by law to be reasoned *

THE HISTORICO-LEGAL BACKGROUND OF EX ART 19 GNC

Altempts at ethnic and religious homogentsation have characterised the birth and devel-
apment of the Greek natgu-state from the early nineleenth century, similar to other
Balkan nation-states, at least untl the end of the twentieth century. Ethnic and religious
minorities have been regarded by all Balkan states as posing a serious threat to their
national securily and, above all, territorial integrity. The 1918 Greco-Bulgaran and the
1923 Greco-Turkish agreetnents concerning the exchange of the relevant countries’
ethnic/religious mimority populations were the first treaties in history by which ethnic
cleansing took the form of inter-state agreements. !

Thus, Art 19 GNC was not produced in 1955 in a socio-legal vacuum. In the Greek
politico-legal history of the twenteth century there was a lang tradition of similar legisla-
tive (denationalisation) measures aimed, in effect, at ethnic and ideological cleansing,
‘The first such major measure was the Presidential Decree of 12 August 1927 containing
the following provision: *Greek citizens of non-Greek descent [alfopmis] who leave the
Greek territory with no intent to return shall lose their Greek nationality’. Contrary to ex
Art 19 GNC, which provided for the possibiliey of denationalisation in the above-mentioned
circumstances, the 1927 Decree was much more rigid, providing for automatic, pso ture
denationalisation. The vague wording of the above provision of the 1927 Decree facili-
tated its arhitrary application by the Greek state for almost two decades against thousands
of ethnic minority group members who emigrated from Greece for a variety of reasons.
The majority of these were migrant Vlachs from nerthern Greece (Makedonia region) and
migrant Slavomacedonians of the same area. Other minority groups that were affected
were migrant Jews and Armenians. Greek government documents of the inter-war period
show that the Greek state a1 that time had a specific programme aimed at the reduction of’
the numbers of the above ethnic minority group members, especially Slavomacedonians. ™

29 See also Art 3 of the 1997 European Convention on Nationality, according to which even though
each Staute may determine under its own law who arc its nationals, {t]his law shall be accepted by
ather Siates in so {ar as it is consistent with applicable international conventions, customary
international law and the principles of law generally recognised with regard o nationality”.

30 According to Art 8, para 2 of the 2004 GNC, rejections of naturalisanon applieations are not
reasoned. However, according te the 1997 Eurcpean Convention on Nationality (Art | 1), signed
but not yet ratified by Greece, every European contracting state should ‘ensure that decisions
relating to the acquisition, retention, loss, recovery or certification of ils nationality contain
reasons in wiiting’.

31 See, titer alia, Fentzopoulos, D, The Batkan Fxchange of Minoriies and tts fmpact on Greece, 196272002,
London: Hurst & Co, passim and Hirschon, R (ed) (2003) Crossing the Aegean: An Appraisal of
the 1923 Compulsory Population Exchange between Greece and Turkey, New York, Oxford:
Besghahn Books, passm.

32 On ethnic cleansing in the late twentieth century, sec Petrovic, 1), ‘Ethnic cleansing — an attempt
at methodology’, 5 Enropean Journal of International Law, pp 342-39.

33 See detailed analysis at Kestopoulos, T, 'Denationalisation — The dark side of modern Greek
history {1926-2003) (2003) m....dnr:uzm Themauwa, pp 53 i at p 54 (in Greek). Scc also

{Continued on p 114)
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This cthnic cleansing policy through denationalisation was further pursued by the
Groek siate afier the end of the Second World War, then acquiring also an {anti-communist)
ideciogical attribute. It was ar this period that the Greek government made clear o the
United Nations Relief and Rehabilitation Administration (UNRRA! its objection to the
retarn to Greece: of ‘undesivable aliens” as well as of Greek nationals belonging to “enemy
minorities’ or o communist orgauisations, even though they had lived in Greeee and fled
from it during the war.™ The consequence of this minarity (e sensut — exclusion policy wis
the second major legislative ancestor ol ex Art 19 GNC: the Thirty-Seventh Resolution of 7
Decemnber 1947 adopted by the Greek Parlizient during the Greek civit war period,

The 1947 Padiamentary Resolution, which was of a statutory characeer, provided that
‘Greek citizens who remain abroad temporarily or permanently during the insurgence
feivil wa, late 1940s carly 1950s] and demonstrably act against the nation or support in
any manner whatever the ongoing guerrilla war against the State, may lose their Greek
nationality”. "This legislation, once again intendunally vaguely worded, was bound to be
ahused by the Greek state even afier the end of the Greek civil war, It aimed at purging
Greece of lefi-wing/ communist Greeks who had fled the country afier the Unm.pssiw of
the civil war, and who had expressed in any manner whatever their political ideology or
supponed the lefi-wing guerrilla armed conflict in Greece, Again, this denationalisation
measure had a large-scale character, affecting thousands of lefi-wing Greeks while the
relevant administrative decisions lacked any serious reasoning.”

THE ANTI-ETHNIC-MINORITY ORIENTED APPLICATION OF EX ART 19
GNC AND TS CONSEQUENCES

From the above it is clear that ex Art 19 GNG was rooted in a long Greek politico-legal
tradition of the twentieth century aimed at homogenising the Greek naton-state by
excluding from it Greek citizens belonging te ideological er ethnic/racial groups viewed as
‘undesirable’ by the state.™ According to ex Art 19 GNC: ‘4 citizen of non-Greek descent
Fafloyenis’| wha leaves Greek territory with no intent to retucn may be declared to be a
person who has lost Greek navonality’. In the framework of ex Art 19 GNC a Greek
citizen of non-Greek descent (‘affgpenis’) meant an individual with Greek nationality whe
cid not ‘originate from Greeks, had no Greek conscicusness and did not behave as a Greek
fand consequenty} it may be concluded that their bond with the Greek nation i com-
pletely loose and fragile’.”” The Greek Supreme Administrative Court {Council of State)
gave a similar definition of an ‘ellgyenis’ in the context of ex Art 19 GNC:

_.wnErHﬁn.,_nrQ-D.__..ﬂc:wv s, A, 'Case law commentary’, Nomiko Vima, pp 291-1, On the ani-

rmosity between dhe Slavomacedontan aunonity and the Greekstate, s the Sidiepoulor

inditers case (ECAITR, ¥ Yeeksbate, ser sipra the oty

34 mnn Ew?&nn :" The narrow pate of the fee world®  restnictions of free movernenn 1w and
.?,OE Ca.nnﬁc during the civil war’, in Nikolakopoulos, E, et al jeds), The Civit War, 2002, Adhens:

_ Thenelio Publishers, pp 264-86 (in Greek), .

3% ?o.ﬁovo:h_v,__ T, op o, pp 56 B See also Alivieatns, N, The Political fudiusions in Crisis,
H@N,M_wh_ Mw.h._wmm. Athens: Themelio, pp +87-83; Engalivpoulos, T, *Nadonatity and its loss'
{1963} Nomiko Vinia 604, p 608 (both in Greek). )

36 See mﬁ_mcﬁa._ 5, ,.OE.n.n:m_”:_u and the protecdon of minoritics’ in Featherstone, K and Wantis, K

) feds) h.a&....«., ma ﬁgﬂﬁ faurepe, 1996, Munchester: Manct T University Press, pp 117 £ passin,

37 Papassiopi-Passia, Z thid p 159, Vapassiopi-Passia, Z, 'Cuse kaw cormumentary’ (1975) Armen-
opoulos 724, p 726 (in Greek).
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a person whose descent is of a different [non-Greek] ethnicity and who through her/his
actions has demenstrated feelingy showing lack of Greek national consciousness, in a rman-
ner that s/he may not be considered as integrated into the cthnic Greek body that consists of
persons connected by commen histerical wraditions desires and ideals.*

Denationalisation according Lo the above provision was not to happen iso iure, as had been
the casc with the aforementioned denationalisation Decree of 1927, It was carried out by
virtue of a decision of the Greek Interior Minister who had to follow the relevant apinion
of the Nationality Commitzee (a special committee of the Interior, Ministry consisting
mainly of public servants). According to the introductory report of the GNC the lack
of intent to return to Greece could be presumed on the basis of a person’s emigration
tuking along the whole family, hquidation of property or business in Greece or ‘non-active
practice of Greek citizenship’ (sic).™ In many cases the Greek Council of State accepted
liguidation of property s the major evidence showing lack of intent to return or, con-
versely, the continnation of property ownership in Greece as evidence showing no intent to
remain out ol the country. ™

Ex Art 19 GNC was iu flagrant contravention of, inter alig, Art 4, para 3(2) of the Greek
Constitution according to which ‘withdrawal of Greek citizenship shall be permitted only
in case of voluntary acquisiion of another citizenship or of undertaking service contrary
to national interests in a foreign country . . .".*' This was a significant constitutional provi-
sion aimed at the eliminaticn of the pre- and post-Second World War practice of the
Greek state of denadonalising ideclogical ‘opponents’ {eg communists) or ethic/racial
minorities.” However, the post-dictatorship Constitution of Greece {1975), expressing the
wishes of the ruling socio-political forces in the country, kept ex Art 19 GNC in force,
inserting into the Constitution the ad foc ‘ransitional provision’ of Art 111.6, according to
which ‘Art 19 of Legistative Decree 3370/1955 . . . shall remain in force until it is repealed
by law’. This showed that the prevalem post-dictawrship political forees that forged the
new Constitution had no intention of challenging the dominant Greek politico-legal
wradition of supressing principles of human rights protection and nurturing state phobias
pis-d-21s cthnic/ religious minerities

Thus the Greek Consiitution aurtured in ils own corpus a serious contradiction thatled,
in effect, the Greek Council of State {Supreme Administrative Court] to uphold the lawful

38 Council of State judgment 5771981, To Syatagma, 1982, 87 a1 88 (in Greek).

# Matzauranis, YK, Smalis LP (eds), spat, n 14, p 118

4 Council of State judgmenss 426271995, 426371993, 426471990, 4578/19495, 104/ 1995,
307971998, 565472000, wwwdsanetgr (in Greck), 156571986 {transcripi on file with the
author).

4] See Um_m_cm_oc.. P1Y, Constitutional Lam  Civil Rights, Volwree B, 1991, Athens: Ant. N Sakkoufas pp
| 161-62; Papassiopi-Passia, Z Natwnalidy Law, ibid, p 161, Voulgaris, [, “The distinction between
‘omeyents’ und *alloyents’ and its effect on acquisition of Greek natonality’, {1999) Armenopoulos
1354, p 13589 {all in Greek), Tt was also, in principle, contrary to Ant 12.4 of ICCPR (rauficd by
Greece by Law 2462/ 19971 ‘No onc shall be arbitranly deprived of the right to enter his own
country’ and t¢ Ar 3.2 of the bourth Protocol o ECHR (this Protocol has not as yet been
ratified by Greece): *No one shall be deprived of the right to enter the territory of the State of
which he is a natonal’, ) .

22 See Papadimitriou, G, "The Constitution and the voluntary loss of nationality’, To Syatagme, pp
418 a1 420; Metallinos, SA, “The influence of the new Coustitution upon private international
Low’ {1975) Nomikn Vima pp 13046 (both in Grecek}.

43 Sce also Lsawos, D, Constitusonal Law, Wotume 4, 1994, Athens: Ant. N Sakkoulas Publishers, 314
jin Greck).
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nrmnmnﬁwq of Art 19 GNC by virtue of the “mansitional’ constitutional Art [11.6, even
50:%7 it recogrised in principle the former’s incempatibility with the fundamental consti-
tutional provision of Art 4, para 3 (2).* The unprincipled, schizophrenic stance of Greek
faw int this case was also exposed by the inroductory report to Law 2623/ 1998, by which ex
wf; 14 GNC was abalished. In that report, the abolidon of ex Art 19 GNC was .n:mamnﬁ?
ised as a prescription required under Art 111.6 of the Constitution,” even though it was
exactly that constitutional provision which had legalised ex Art 19 GNC from 19731998,

. From 1955 until 1998 the toral number of Greeks who lost their nationality by virtue
of ex Art 19 GNC amounted (o sixry thousand and four (60,004).* It is also worth nating
that the abrogation of this provision did not have any retroactive effect. As a CONSEqUENCE,
L:.. only remedy available to these persons has been either an application for the revoca-
tion of the relevant administrative denationalisation decision or, in the cases of denarional-
anﬂ stateless persons residing in Greece, the long and costly naturalisation procedure
available to atiens in general."” According to the Greek Interior Ministry the latter remedy
was ‘recommended by the above Minisiry to the unsuccessful revocation applicants in
cases where they reside in Greece as stateless persons™™ Berween 1998 and June 2003
there were 111 revocation applications of which 61 were granted while the rest were stll

TR - .
tn_ﬁjm, >... 15 obvious from the above, the practice of denationalisation by the Greek
administration created a number of stateless persoms, contravening lundamental principles
of contemporary international law on the reduction of statelessness (see myfra). It is also to
wn noted that at least one hundred and thirteen (113) *Muslims’ {of Turkish origin) belong-
ing to the group of the above denationalised stateless persons, and whe resided in Greece
in the late 1990s, applied for Greek nationality through the namuralisation procedure
available 1o ‘allgyenss” aliens. .

_ As with the pre-1935 denationalisation legislation, Art 19 GNG was a legal provision
with an inherently arbitrary character which provided the Greek adininistration with an
_._nm_:_w. wide margin of action. This led to vnlawful administrative decisions, some of
s&_.n_.u have becn quashed by the Greek Council of State. For example, in _.rvn Chousein
;nEmdoF which concerned *Mushims® (Greeks of Turkish origin) in Thrace, the Greek
H.:F,:oﬂ Minisuy had denationalised the applicants in 1991, even though the latter, at the
time of the above decision, resided in Greece, had valid Greek passports and cm._.E. Greek
siate insurance cards as farmers® In owo other cascs invalving *"Muslim®' Greeks, the

44 Sce, it alia, Greek Council ol State judimne 2134 5 3, 4265
e alia, G X tate judgmnents 426271995, 426371995, 426471995, 4265/
__.m_w& 3654/2000, www dsaneryr (in Greek); Vronzakis, M “Loss of Greek iranonality and nw.ﬁ..
aw of the Greek Council of State’ {1999) Armenopoulos, p 1382 (in Greek).
45 x.a_up.o&cncn in Kbddikas Nomikou Vimatas, 1998, at 1121 {in Greek),
Mw “.A..w,nw Interior Mimistry, information note dated |1 February 2004 {on file with the author).
.., is to be nioted that Greek naturalisaton legslation {Law 9310/2001, Art 4] does not exempl
Wﬁﬁ_n_"wm persons from the payment of'a relatively high deposit (around 1,470 curos) contrary w
_3 mm_ﬁ% the 1954 Dn._scn:_.ucn relating to the Status of Stateless Persons {Law 139/1975). See
w_uﬂownp‘_u_.—_nwwuq,: report of the Greek Ombudsman dawed 02 February 2004 (in Greek, on file with
HM WMMH,EEE& note of the Greek Interior Ministry dated 18 June 2003 {on file with the author}.
30 These 113 applications were submitted from 1999 2003; 68 of these appli 1
; 3 ] ; w56 ypplicants were naturalised
unal 11 February 2004. Greek Interior Ministry, | atl te datec : ;
Fle with the avion, ¢k Interior try, information note dated 11 February 2004 {on
51 The ministerial decision was annulled by the G " i ; )
deci : :d by the Greek Council of Sate judpgment 4265/ 1995
wwwdsanet.gr (in Greek). See also similar C H ol St and jud 174: )
rauscrie oSk o ar Council of Stae case and judgment 174371989

T
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Interior Minister denationalised them simply on the ground that they bad moved io
Istanbul in order to pursue university studies.® Even minors were not exempt from
denationalisation, in contravention, e alia, of Art 8 of the Convention on the Rights of
the Child {ratified by Greece by Law 2101/ 1992), which proscribes unlawful state interfor-
ence in a child’s nationality, the latter being recognised as part of the child’s own ideadity.
ln the case of 2 “Muslim’ minor from the istand of Kos {south-eastern Aegean Sea} the
Greek Interior Minister decided to denationalise him on the basis of an application he had
filed with the Greek consulaie of ¥zmir requesting the loss of his Greek nationality. Even
though this statement had no legal effect according Lo Greek law due w0 the applicant’s
minor age, the administration used it as the major denationalisation ground.™ Finally, in
another case of a denationatised *Muslim’, the relevant decision by the Interior Minister
was taken even though the person concerned was performing his miliary service in the

Greek army at the time.”*

The main target group of the denationalisation scheme of ex Art 19 GNC was the
Turkish minority in western Thrace {norih-gastern Greece bordering Turkey). This has
compounded the aleeady sour relations between the above ethnic minority group and the
Greek state, but has also violated fundamental principles of racial/ethnic equality® The
clear incompatibility of this legisladon and practice with European anti-discrimination
standards and with the International Convention on the Elimination of All Forms of Racial
Discrimination was expressly stressed by the European Commission against Racism and
{ntolerance™ and the UN Commitiee on the Elimination of Racial Discrimination”
respectively, Nonetheless, Greece has not shown any willingness to reintegrate the “Muslim’
(of Turkish origin) victims of ex Art 19 GNC, even after the abrogation of this provision in
1998. It is characteristic that while the Greek political refugees wha lost their nationality by
virtue of ex Art 19 GNC were reinstated into their nationality by an interministerial
decision of 1982,* this has never happened with the denationalised ‘Muslim’ minority

mnetbers.

Greeks of Turkish ethnic origin constitute the vast majority of the ‘Muslim minority’
in western Thrace, 2 sui generis ethnic minority population whase status is regulated in
principle by Section LI (Protection of Minorities”, Arts 3745} of the 1923 Lausanne

52 "L'he minisierial decisions were annulled by the Greek Council of State judgments 426371993
and 436471995, www.dsanctgr (in Greek). See also the similar case and judgment 209/ 1953,
ibid,

53 The minisicrial decision was annulled by the Greek Council of Stae judgment 3065/ 1991,
wwwdsanetgr (in Greek).

54 The ministenal decision was annulled by the Greek Gouncil of State judgment 464871997,
www.dsanet.gr (in Greek).

55 Papassiopi-Passia, 7, ‘Art 15 UDHR and Greek Nationality Law’, in Koufa, K (ed) 50 Frs of
UDHR, 1948-1998, 1999, Athens: Thessaloniki, Sakkoulas p 93 (in Greek). Inigally, target
groups of Art 19 GNC have been lefr-wing political refugecs who left Greece during the civit
war, Slavophone Grecks from the Greck region of Makedonia, Jews who migrated o Israel,
Grecks of Ttalian origin who migrated (o ltaly after cthe Second World War and Albanian
Muslims who migrated to Turkey: Kostopoulus, T ap et n 33, pp 58-60.

56 ECRI, Second Report on Gresce, Strasbourg, Gouncit of Europe, 27 June 2000, paras 4 and 42 and
ECRI, Third Report on Greece, Strasbourg, Gouncit of Eurape, 08 June 2004, paras & 1i.

57 GERD, Conchiding Observatians of CERD, UN Doc. CERIN/C/ 304/ Add. 119, 27.04.2001, paa 15.

38 Interministerial decision 106841782, Interior Ministry, information note dated 11 February
2004 {on file with the author).
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Peace Treaty™ The Lausanne Tieaty was a significant agreement aiming at the effective
protection of the “Moslem” minority in Greece and the *non-Moslem’ minority in Turkey:
Despite the reference to a religious characteristic the above Lreaty provides in fact for the
protection of ethoic groups, that s, of cthnic Greeks in lurkey and of ethnic Turks in
Greece. Adthough the Lausanne ‘Treaty belongs to the League of Nations category of
inter-war treaties which ceased to apply after the Second World War, both Greece and
Turkey have time and again declared their adherence to this instrument since it provides
for the respect by both countries of their respective minorities” civil and political rights.™

Under the Lansanne Treaty and by virtue of a series of (ireek statutory provisions the
‘Muslim’ minority in Thrace has a special protective status in issues regarding its education
and religion. According to Greck state daia there are currently more than 200 primary
minority schools m Thrace, with more thun 400 *Muslim® teachers. There are also two
minority secondary schools in the same area, while a “special quota of (L5 per cent for the
admission of minority students to Greek higher education institutions’ has been estab-
lished * A reform project of the Greek Ministry of Education, aimed at reinforcing the
‘Muslim’ minority education in the special minority {primary and high) schoals of western
Thrace has been under way since 1997.% According to the Greek Ministry of Education
this positive action (*positive discrmination’ in the words of the Ministry} has led © a
reduction of ‘Muslim’ children dropouts after primary school and to a significant increase
mn the rates of these children in high schools.

Despite its end-result, ex Art 19 GNC was arguably not tailor-made in 1935 to be used
against Greeks of Turkish origin in Thrace, ‘The massive denatonalication measures
against this particular category of population seetn Lo have been taken by Greece as counter-
measurcs to actions of the Turkish avthorities against the cthnic Greek minority in Turkey.
it is characteristic that the peuk in denationalisations coincided with the occasional
warsening of Greco-lurkish relations as well as with dark political periods of Greece {vg
fate 1950s-early 1960s, when Turkey adopted measures leading to forced emigradon of
Greeks in Istanbul; 1967-1974, the period of Greek dictatorship;? afrer 1974 {year of the
Turkish invasion in Cyprus and of a state of war between Greece and Turkey); 1986
1887, years of high tension between Greece and Turkey).” The average yearly number of

38 Raufied by Greece by Legishative Decree of 25 August 1923, reproduced in Constantopoulou,
PH (ecly, The Roundation of the Modern Creek State: Major Treatier und Concenttans (1830-1347), 1999,
Athens: Kastanions, pp 123-43. See also Baltsiotis, L, Tsitselikis, K {eds] The Adinonty Educaion in
Thrace, 2001, Athens: Ant. N Sakkoulas, pp 33-7 (in Greek]. See also Asmmakopoulau, F, “The
Mustim niinority of ace’, in Asimakopoutou, 1" and Christidou-Lionaraki, 8, The Mushm
Aty in Theace and Greco- Turkish Relations, 2002, Athens: A A. Livanis, pp 208 F{in Greek),

See also use of Ants 3745 of the Lausanne Treary by the Greek Supreme Administrative Gourt

iCouncil of State) in its judgment 133372001, To Spntagma (2001, 917 {in Greek).

63 Report by Greece to the Usited Natons Commities nn the Elimination of Raeial Discrimin-
ation, UN Doc CERTI/G/363/Add 4, 30 May 2000, puras 22-9.

62 Informaation note by Prol. A Frangoudaki, November 2002 (on file with the author); sce also
wwwccd.uoa.gr/nuseduc.,

6% Meinardus, R, "Musdims Lurks, Pomaks and Gypsics’, in Clogg, R {ed), Mmorities tn freece, 2002,
London: Hurst & Ca, p 8% ‘There | iderable evidence thar demonsieaes that, after 1967,
the Muslim minority for the first time suflered systematic repression and discrimination’,

G4 Kostapoulos, T, ap at, n 33, pp 60 and 63, who also provides unofficial denationabsation
statistics from 1976 1014997, In this period the yearly number of denationalisations canged from
891997} to 1,759 (1977),
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denationalisations from 1976 to 1997 was 585.% From the available relevant unofficial
statistics it is obvious that the vast mmajority (approx 47,000} of these denationalisations
touk place between 1935 and 1975. The decisions of the Nutionality Committee, with
which the relevant Ministerial decistons should coincide, were extremely short and lacked
any kind of coherent, analytical reasoning, It is characteristic that with single decisions ﬁ.;,
this character, ruassive denationalisations took place,® The abolition of Art 19 GNC in
1998 by Law 2625 was certainly a preduct of the international criticism and pressure
exerted on Ureece. However it is to be noted that 1999, a year later, muarked the start of 2
periad of détente and development by Greece of her diplomatic relations with Turkey.

DENATIONALISATIONS IN THE CONTEXT OF INTERNATIONAL AND
EUROPEAN HUMAN RIGHTS LAW

Ex Art 19 GNC conuavened the fundamental principte of racial equality prohibiting
racial discrimination, as defined by Art 1 of the 1966 International Ceavention on the
Fliminaiion of all forms of Racial Discrimination [ICERD). According o ICERD
{Art 1.1} racial discrimination means
any distinciion, exclusion, restriction or preference based on race, colour, descent, or
national or cthoic origin which bas the purpase or cffect of nullifying or impairing the
recopnition, enjoyment or exercise, on an equal focting, of human rights and fzndameral
freedoms i the political, ceunemic, social, cultural or any other ficld of public life.

Of particular interest in our case is Art 5{d) ii-ili, JICERED by which states c:a_nqﬁmrm o
guarantee everyone’s enjoyment of, #er alia, (a) the right to leave any country, mcluding
one’s own, amd 16 return o one’s couniry, and (b) the right w a nationality. These are two
outl of a List of xotable rights that the contracling states are Lo guarantee to everyone without
distinction as to race, colour, or national or ethnic origin.”’ Even though Greece ratified
ICERI} in 1970 by Legislative Decree 494 {without accepting thus far to mﬁtq..»ﬁ 14
on communications o CERD), it continued to apply Art 19 GNC against its own
racial/ethnic minarities, as shown above, in clear contravention of the aforementioned
fundamental provisions of ICERI).

Fx Art 19 GNC also contravened, in a agrant manner, a number of provisions of the
Tnternztional Covenant on Civil and Political Rights (ICCPR, ratified by Greece by Law
24627 1097). Here we may focus in particular on Art 12.4 [CCPR according to which 1o
one may be arbitrarily deprived of the right to enter his or her ‘own country’. This

B3 ddem. o .

66 See proceedings of the Nationality Comnmitice (NC) dated 09 February 1956, which decided the
denationalisation of 717 persons and proceedings of NC daied 15 March 1936, which decided
the denatenalisation of 122 persons, reproduced in Ephimeris Fiftinikis kai Alfodapis Nowsloyias,
1957 1958, 2834, 294 -5 respectively (in Greek). . )

67 e also CERD General _ﬂnn_ww_.:z.n:ﬂmno: XX on Art 5 of the Conventlon, 1996, UN Doc.
A/51/18. See also Oppenheimer v Cattermale, [1975] 1 All ER 338, where the House of Lords,
following a similar earticr thesis of the German Federal Supreme Cour, stressed that legislation
providing ki expropriation without compensation on racial grounds, nm:.ﬁ._n& with denational-
mation, *is contrary to international law and constitutes sa grave an :&.:..mn_snzw of human
rights that the English courts aught to refuse 1w recognise it as law al all’, wbid, p 556, cted in
[yonner, R, The Regulation of Nationality in International Law, 2nd cdn, 1994, Irvington-on-Hudson:
“Transnational Publishers [ee, p 173,
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particular [reedom in Art §2.4 IGCPR. is one facet of the frecdom of movement guaran-
teed by Art 12 ICCPR. The Human Rights Commiutee (HRC) has nightly stregsed that
freedom of movement ‘is an indispensable condition for the free development of a persan’.
The notion of ‘own country’ in the IGCPR 15 not identified solely with the country of
nationality. Its scope covers alsa, persons who, because of their special des or claims
regarding a certain country, may not be considered as ‘aliens’. In this category are
included, fuer alivs, persons siipped of their naticuality In conwravention of international
taw™® The HRC was categonical in its General Comment No 27 that state pardes ‘must
not, by strippiag a person of nationality . . . arbiwarily prevent this person from retarning

to his or her own country”®

Of special significance for the interpretation and application of the above provision of
the 1CCPR is the notion of arbimrariness in a state’s relevant action. The HRC has rightly
underlined that the notion of arbitrariness in the JCCPR s inended o guarantee that
even mterference provided for by law should be in accordance with the provisions, aims
and objectives of the Covenant and should be, in any event, reasonable in the particular
circumstances”.” There can be no doubr that the application of ex Art 19 GNC led to an
arbitrary interference with the affected persons’ right to enter their ‘own country’. The
arbitruniness in this case was grounded in the fact that the application of the above piece
of Greek legislation wus clearly against, inter afie, the aims and objectives of the ICCPR
which include the observance by staie pardes of the prohibiton of discritnination on, nler
alta, racial or national origin grounds (Arc 2.1, [CCPR).

With regard to European humnan rights law {ECHR), ex Art 19 GINC raised issues under
Art 3 ECHR as well as Art 3.2 of Protocol No 4 to ECHR (1963)." In East Africon Asians
o the UK the Furapean Commission of Human Rights dealt with a case, similar o ex
Art 19 GNC, concerning the exclusion from British territory of Fast African Asians, 25 of
whom were ‘citizens of the UK and Celonies’. They had only that citizenship and were
forced 1o leave East Africa for political reasons in the 1960s (‘Africanisation’ policies of
cerlain African states).™ It was cstablished before the Commision that the relevant British

68 HRC General Comiment Mo, 27 (1999), Art 12 (Freedom of movement), UN Doc. CCPR/C/21/
Rev 1/Add 9, para 20: “The wording of Art 12, para 4, does not distinguish between natonals
and aliens ['no one’). Thus, the persons entided to exercise this Hght can be identfied ondy by
nterpreting the meaning of the phrase *bis awn country’. The scope of bis own country’ i
broader than the concept ‘counry of his nadonality’. It is not limited w nationality in a formal
sense, that is, nationality acquired ar birth or by conferral; it cmbraces, at the very least, an
individual who, because of bis or her special tes o claims in relaton 10 a given country,
cannat be considered to be a mere alien. This would be the case, for example of nadonals of a
country who have there been stripped of their nationality in viokatiun of international law, and
of individuals whese counuy ol natonality has been incorporated i ar transferred to another
national entiry, whose nationality is being demied them . . .

69 Jhid, para 21. See also Hannum, H, The fight to Leave and Return in Infernational {.oto and Fractice, 1987,
Dordrecht: Martinus Nijhofl, pp 60-3.

70 HRC General Comument No 16 (1988), drt 17, para 4, in UN Doc HRIZGEN/L/Rev 5,
26 April 2001, p 129,

71 Greece has ratified ECHR by Legislative Decree 5371974, She has oot ratificd the Fourth
Protocal o BCHR that prohobits, ier abia, expulsion ol nationals ‘by means either of an
individual ar of a collcctive measure’ and provides that ‘no one shall be deprived of the righi o
enter the wrritory of the State of which he is a national * (Art 3).

72 Decistons and Reports 78-A, 1994 {Repert of the Commission, 14 December 1971}

73 See, mter afie, Sharma, V1Y and Wooldridge, F, ‘Some legal questions arising from the expulsion
ol the Ugandan Asians (1974) 23 Jniernational and Comparative Law Quarterly 397 fl.
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immigration legislation had ‘racial motives’ and was ‘directed against the Asian citizens of
the United Kingdom and Colonies in East Africa’, The Commission stressed, and estab-
lished in ECHR. case law, that racial discrimination may, in certain circumstances, ‘amount
10 degrading treatment within the meaning of Art 3 of the Convention®. This was rightly
found to apply to the above casc. in the Commission’s view, ‘publicly to single cut a group
of persons for differential treatment on the basis of race might, in certain circurnstances,
constitute 2 special form of affront 1w human digniny”. As a consequence, ‘differential
weatment of a group of persons on the basis of race might . . . be capable of constituting
degrading treatment when ditferential treaumnent on some other ground would raise no
such questian’,”™

Ethnically/racially discriminatory denationalisation, as was the case under ex Arr 19
GNC, gives rise Lo issues very similar to the ones raised by the ubove ECHR case. Ex
Art 19 GNC was motivated and applied in a racially/cthnically biased manner, as shown
above, and that amounted to ‘degrading treatment’ of the denationalised mdividuals,
especially those who remained stateless for decades or even until their death, Ex Are 19
GNC, however, also coniravened Art 3.2 of the Fourth Pratocal 1o ECHR, accarding o
which 'no ene shall be deprived of the right to enter the territery of the State of which he
1s a national’. Stipping all the abave ethnic minority members of their nationality directly
and Magrantly affected the above individual freedom.” It is to be noted that a Greek case
concerning stripping a ‘Muslim’ Greek (of Turkish origin) of his natonality by virtue of
ex Art 19 GNC was brought before the European Cornmission of Human Rights, but
the application was rejected for reasons related to inadmissibility rafiene materiae and to the
non-exhavstion of domestic remedies.”

The Greek state’s international responsibility for the application of ex Art 19 GNG has
also arisen in the framework of international law on nationality and statelessness, as
developed after 1948 when the Universal Declaration of Human Righes (UDHR, Aurt 15)

74 op cil, n 72, paras 207-8. Affirmed by the European Gourt of Human Rights in Oyprus @ Turkey,
Judgment of 10 May 2001, Reports 2001 -1V, paras 302-11.

75 See also Ovey, C and White, RCA, Jacobs & White European Convention on Human Rights, 3rad edn,
2002, Oxford: Oxford University Press, p 34 and esp McDougal, MS, Lassweli, HI} and Chen,
L.-C, ‘Nationality and human mghts: the protection of the mdividual in external arenas’, in
MeDougal, MS and Retsman, WM {(eds), futernational Law Essays: 4 Supplanent lo Iniernational Law
in Comiempurary Perspective, 1981, Mineola NY: Foundation Press, p 536: ‘The emerging peremp-
ry normn Guy cegens) of nondiscrimination will . .. make unlawful many types of denationalisa-

tion. In sum, the whole complex of more fundamental policics for the protecten of human

vights, as embodied, for ins@ance, in the United Natons Charter, the Universal Declaration of

Huan Rights, the International Covenants on Human Rights and other related insoruments

and programs, global as well as regional, may evenmally be interpreted ta forbid use of

denationalisation as a form of “cruel, inhuman and degrading treatment or punishment™.”

Sutahaddin Galip . Gréce, Req, no 17309/90, déciston sur la recevabilité, 30 August 1994, No

aflegations of Art 3 ECHR wvioladons were made before the Commission. The application

grounds related o alleged violations of Arts 6, 7, 8, 9, 10 and 11 ECHR, in conjuncoon with

Art 14 ECHR. The applicant, a journahst living in Istanbul at the time of the application, was

first stripped of his Greek nationality by virtue of Art 19, GNC. He had this decision anoulled by

the Greek Council of State judgment 1565/ 1986, suypra) but then he was again stripped of his

Greek nationality on the basis of ex Art 20, para L{¢) GNC (now Ar 17, para 1{b} of GNC)

{denationalisaton on the ground of a _uaqac:.a acts abroad that harm ‘the Greck state’s inter-

ests”. The Commission has dealt wath similar denationalisation cases concerning other states: X »

Ausiria, App No 5212/71 (decision of 05 Ocwber 1992), Saket Kafkasti ¢, Turquie, Reg no 21106/

92 {rapport 01 juiller 1997) (www.echrcac.int).
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affirmed, fnler afia, that every person has the right to a nationality and that no one may
arbitrarily be deprived of it. Art 15 UDHR is the legal reflection of and reaction to the
mass denatonalisation programmes applied by a number of rotalitarian regimes in
Europe such as that of the Saviet Union in the carly 1920s,” and Nazi and fascist regimes
in the rest of Europe in the 19305 und early 1940s. All these denaionalisations constituted,
in fact, racial, religious or political persecution,™ which emided the denationalised persons
to refugee status in host countrics.

Even though Grecee has rvatificd the 1934 TN Convention relating o the Status of
Stateless Persons™ (Law 138/1975), it has not even signed the 1961 UGN Convention on the
Reduction of Stalelessness® The application of Art 19 GNC contravencd two iajor
provisions of the 1961 UN Conventgon: Art 9, which proscribes the deprivation of nation-
ality on racial, ethnic, religivus or political grounds; and Art 8.1 which also categorically
proscribes denatonalisation if this renders the denationalised person stateless. Ex Art 19
GNC Aagrandy contravened both these provisions.

The legacy of ex Art 19 GNC also seems so far to have prevented Greece (rom ratitying
the 1997 European Conversion on Natonality® Ast 4 of this Conventon has enshrined
everyone’s right to a nationality and proscribed statelessness (‘statelessness shall be
avaided’). Alsa Art 5 proscribes expressis verbis discimination in nationality legistabon on
the grounds of sex, religion, race, colour or national or ethnic origin. As a consequence,
and as a logical outcome of these fundamental provisions, Art 7.} of the above Conven-
tion has rightly laid down in a negative, restricive manner, the grounds on which
denationalisation (loss of nationality ex lege or at the mitatve of a State Party”) may be
based. The densionalisation reasons provided for by the 1997 Convention are of a purely
objective nature™ allowing no leeway 1o states to proceed to denationalisation measures on
grounds of a subjective or nebulous nature, such as ‘crmigratdon with no intent to return’
contamed i ex Art 19 GNC.

77 Williams, J¥, ‘Denadeonalisation’ (19271 8 British Yearbook ol International Law 45, Scheliel,
J. L'apawmidie des réfugiés russes’ (1934) 61 Journal du Liroit International Privé 36,

78 See United Nadons, A Swdy of Sialelessness, 1949, Doc E/1112, 141 -42, McDougal, MS et i,
opeft, 1 75, pp 391 -5

79 360 UNTX LT

B0 989 LUNTS 175,

81 ETS No 166, it was signed by Greece on 5 November 1997, Sce also Swaropoulos, N, Hargeal
principles and pracuce regarding race equality in Greece” (1999} 11 European Review of Public
Law 755, 757-8.

82 Art 7.1: "A State Party may not provide i its intecnal law for the Joss of its nationality ex lege or
at the initiative of the State Party except in the [ollowing cases: (a) volunrary acquisiion of
another natonality; (b acquisition of the natonality of the State Party by means of fraudulent
conduct, false information or concealment of any refevant fact attributable 1o the applicant; ic}
voluntary service in a foreign military (otee; (d) conduce seriously prejudicial to the vital interests
of the State Party; {e) lack of a genuime link between the State Party and & national habitoalty
residing abwoad; {f) where it is estabiished during the minority of a child thag the preconditions
laid down by internal iaw which led 1o the 2z lege arquisition of the nationality of the State Parey
are ny fonger fulfilled; (g) adoption of a child if the child acquires or possesses the foreign
nationality of one or buth of the adopting parents.” Sirilar o {a), (c) and {d) is the provision of
Art 0.1, GNC.
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CONCLUSION

tontemporary international law has recognised nationality as one of the fundamental
rights whose loss is similar to an expulsion (rom polity, that is, from humanity.™ Nationality
has been cstablished as 4 universal right to be enjoyed by every person without any
dislinction whatsoever. Like most human rights and freedoms, the right (o a nationality is
alse subject to lawful restrictions. Thus states still have the legitimate right ta deprive
persons of their nationality in cases where, for example, nationals acquire another national-
ity ur they voluntarily serve in a foreign military force or they conduct themselves In a
manner prejudicial (o the vital intercsts of the natonality state. However denationalisation
hased de zure or de facte on racial/ethnic grounds is inherently arbitrary and contravenes the
peremptory international law rule of non-discrimination on racial/ethaic grounds.*

In cases where such denationalisation schemes take on a gross or systematic form there
may be no doubt that they entail a ‘serious breach’ of the above peremptory rule and
consequently the relevant state’s international responsibility under contemporary mter-
national faw® Discriminatory denationalisations may be characterised as gross on the
ground of their intensity affecting large numbers of individuals. On the other hand,
denationalisations may be regarded as systematic if they are in fact organised by a state or
are carried out deliberately® In either case, discriminatory denationalisations give rise ta
international state responsibility and, as a conscquence, the relevant human righis that are
violated may be protecied by all states.

The denationalisation measures based on ex Art 19 GNC bear all the traits of a serious
breach by Greeee of the peremptory international law vbligation of non-discrirmination
on racial/ethnic grounds which entails Greece’s international responsibilicy. There is
doubt that out of the 60,004 persons denationalised under the above legislation between
1955 and 1998, the overwhelming majority were Greeks of Turkish origin in western
Thrace. The denationalisation aof these persons was obviously discriminatory since it was
based on these persons’ racial/ ethnic origin. At the same time, the denationalisations were
not only gross but systematic. They were gross becausc of the mass nature they had and, at
the same time, they were systematic since they were intentionally used by Greece with a
view 1o forcing the members of the above ethnic minority outside the borders of the state.

At the swme tme this grossly unjust and discriminatory state practice was in direct
confiict with a series of Greece’s obligatons deriving rom international and European
human rights treaties, such as ICERD, ECHR and ICCPR. It is to be noted that nter-
uational treaties ratified by Greece have supra-statutory force according to Art 28.1 of the

lonstitution. Greece violated the abave minoricy members’ right to a natonality, their
right to leave and return to their own country and their fundamental right o freedom from
degrading trearment. These grossly mass denationalisation measures were taken in a man-
sier which has been autright degrading since it was racially/ethnically biased and at the

83 See Arendt, H, The Onigins of Totalitarianim, 1966, San Diego: Harcourt Brace & Co, p 297,

B4 Weis, P Nutwnality and Stalelessness i International Law, ‘nd edn, _wuwratrn:.m&: den Rije:
Sijthofl & Noordhoff, pp 119-27; Hannum, H op at, 69, Brownlie, 1, Prinapies of Public
International Lae, 6th cdn, 2003, Oxford; Oxford University Press, pp 546-9. .

85 Sce Crawford, ], The fnternational Law Commiision’s Artickes on Siate Responstbitity, 2002, Cambridge:
Cambridge University Press, pp 242-8.

Bt fhid, p 247.
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samne tine ked a significant number of these persons Lo statelessness, even if they continued
to reside in Greece,

However this degrading treatment arguably persisted even after the abrogation of
Art 19, GNC in 1998, Grecee did not proceed o a restitutio i integrum™ whichi could have
taken the farm of an automatic réacquisition by the victims of the lost Greek nationality
Instead, it allowed nationality reacquisition to happen either through an administrative
application for the revocation of the denationalisation decision or, in the cases of Art 18
GNC stateless residing in Greece, through the normal (long and costy) naruralisation
procedure applied to aliens in general.

Ex Art 19 GNC originated in the Jung-established scparation of vationals by Greek
nationality faw between “amopenis’ (of Greck descent) and ‘alloyents’ (ol non-Greek descent),
policy continued, in efiect, by the 2004 GNC.® This ied to tlagrantly discriminatory statu-
tory legislation and arbitrary administrative practice in the arca of nationality acquisition
and loss. This distinction based solely on purely racial/ethnic considerations or solely on
the nebulous concept of ‘Greek national consciousness’ is to be abalished. Greek national-
ity law should be revarnped and acquire, even belatedly, the characteristics of certainty
and objectivity prescribed by international law. What is probably more important is that
the Greek legistator should proceed w a radical review of Greek nationality law, taking
into account the morphology and long-term needs of the evolving, modern Greek society
while, concarrently, strictly abiding by contemporary human rights standards.

The above znomalous dichatamy between ‘emgyents’ and “alloyenis’ Is directly linked to
the long historico-legal tradition of legislative exclusion/elimination of ethnic or ideo-
logical opponents or minorities considered by the Greek state to be ‘enernies of the naton’
througheut the twenteth century, Ex Art 19 GNC was intreduced in 2 period (the 1950s)
which foliowed the catastrophic Greek civil war and witnessed a series of totalitarian,
repressive political regirnes that showed no respect whatsoever for civil and political rights.
The case of ex Art 19 GNC was a characteristic example of gross human rights violations
in modern Europe carried out by states intolerant and chronically phobic towards their
own ethnic minoriy populations,

Regrettably, the Greek state did not make any serious auempt ta 1id itself of this
dominant anti-ethnic minority mentality throughout the twentieth century® which has

87 Sce Kamminga, M, ‘Tegal consequences of an internationally weongfd ace of a state agamst
an individual” in Barkhoysen, T et ol {eds), The Esecution of Strasbourg and Gengea Human Rights
Decisious in the Nationed Lepal Order, 1999, Vhe Hague: Kluwer Law lternational, pp 65 -71.

88 However, it is worth noting that ene of the basic purpases of the 2004 GNC amendment Law
3284/ 2004) was allegedly “the adaptation of [the GNC] to the need to respect the individnal’s
pensonality, as well as 10 the requiremnents of a modern and democratic state governed by rule of
law®, see preamble, in fine, of introductory report of the above Law, 12 October 2004, in Greek at
wwweparliament.gr/ crgasics/ nomosxedia_asp.

89 See, buer alia, Sidirapoulos and others case (EGHRY, supra n 8 and Quranio Loxo et aures ¢ Gréce,
judgment of the ECtHR,, 20 October 2005, www.echrcoe.int, On 14 May 2004 the UN Com-
miltee: on Feonomic, Social and Cullural Rights urged Greeee, dnter alia, ‘W reconsider its
position with regard o the recagnition of vther [except for the *“Muslim”] cthnic, religious or
linguistic minonties which may exist within its territory, in accordance with recognized inter-
national standards’, Goncluding Observations vn the Inttia! Report Submitted by Greece, UNDoc EACLEES
17Add 97, 14 May 2004, para 31. Sce also TN Human Rights Camumittee, Concliuting Observa-
o, 34 March 2005, gp ot n i
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heen detrimental not only to the victimised minority members but also to the Greek state
and the domestic society themselves, Mcasures like discrirminatory denationalisation have
naturally contributed to the creation and preservation of a dimate where ethnic insoler-
ance hus reigned and hostility towards ‘the other” has torn the local bodies politic apaut,
especially in western Thrace.

The long-term deleterious effects of this situation are currently refiecred in the socio-
legal status of members of neo-minorities such as alien immigrants whose inflows, espe-
cially since the early 1990s, have changed the whole country’s population morphology.
The socio-legal marginalisation to which alien immigranis in Greece have been sub-
jected™ cannot but be seen through the prisin of this country’s inability or unwillingness,
thus far, 1o Nully accept in its body and to openly acknowledge the value of ‘other’/
‘different’ ethnic or religious groups (traditional minorides living there for centuries).
Immigration though has transformed modern Greece into a e fasto multi-ethnic/religious
country. It is certainly in the country’s own long-term interest to realise this and to conduct
itself in a manner that fully corresponds to its international obligations and is respectful of
fundamental human rights law principles,

30 Sec Sitaropoulos, N, of cit, pasitm.



